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Biennial Report of the 

ATTORNEY GENERAL 

I 

of the 

State of Colorado 



Denver, Colorado, November 15, 1910. 

To His Excellency, 

JOHN F. SHAFROTH, 

Governor of Colorado. 

Sir — In compliance with the requirements of the Constitu- 
tion and the statutes of Colorado, I have the honor to submit the 
following biennial report of my official actions as Attorney Gen- 
eral from January 12, A. D. 1909, to the 15th day of November, 
A. D. 1910. 

I have not directly in my official capacity received nor dis- 
bursed any public moneys. I have, however, at the request of 
your Excellency, the executive officers of the State and the headk. 
of the various departments, bureaus and institutions, prosecuted 
and defended suits in which moneys due the State or claimed 
from the State were involved. In no instance were any moneys 
paid out except for court costs and expenses, upon bills audited 
and vouchers drawn upon the State Auditor as provided by law, 
and in each instance the moneys collected were transmitted 
directly to the department charged with the collection of the 
same. 

I herewith submit a list of the civil and criminal cases in 
which I have appeared in the various courts, together with a 
brief statement of their disposition and status. 

I have selected from the opinions rendered to the heads of 
the various departments and to the different boards, bureaus, 
institutions, officers and employes those which I regard as most 
important, and have caused the same to be published herewith. 
The rendition of all these opinions has called for much considera- 
tion and research of authorities from myself and my office force, 
and some of them are upon questions of first impression in this 
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State, and of far-reaching importance in the establishment of 
precedent and practice. 

The rapid growth of the State in the past few years, and the 
wonderful development of her many and varied resources, have 
resulted in the enactment of much needed and progressive legis- 
lation by the General Assembly, and the creation of a number 
of new boards, commissions, bureaus and departments has neces- 
sarily increased the duties of each of the constitutional executive 
oflScers. 

The Attorney General being the legal adviser of all of the 
executive officers, the General Assembly and the various bureaus, 
boards, commissions and state institutions, and being also a 
statutory as well as a constitutional member of a number of the 
most important boards, the growing volume of business attaching 
to his department has perhaps been greater, therefore, than of 
many of the others. Coming in contact, as I have during my official 
term, with all of such public officials and with the departments 
and institutions over which they have presided or with which 
they are connected, I am in a position to testify to your Excel- 
leiicy that .they have evidenced an earnest desire and a conscien- 
tious effort at all times to perform their duties honestly and 
efficiently. The only exception coming under my observation in 
the present administration is that of the State boiler inspector; 
and while it became mv dutv to assist and advise in matters 
relating to his malfeasance in office, and to institute a suit upon 
his official bond and the official bonds of two of his predecessors, 
I am constrained to condemn the vicious svsteni inherited bv him 

t.- t. 

more than I am the individual who has become the victim of it. 

And this leads me to suggest to your Excellency the extreme 
importance of a strict enforcement of the public examiner act, 
passed by the Seventeenth General Assembly, in the matter of 
the establishment of a uniform system of accounting in all the 
various departments and institutions of the State, and a 'strict 
audit of the accounts thereof at least once a year. 

I have had called to my attention, and have found upon 
examination that, in the matter of collecting fees and in the 
disbursement thereof in a number of different boards and depart- 
ments, the laws relating thereto are extremely lax and, in many 
instances, wholly unwise. Under the present laws a number of 
the boards, bureaus, commissions and departments are authorized 
to collect fees and disburse the same independently of the 
Auditor's and Treasurer's departments. This system of collect- 
ing and disbursing public moneys should be abolished, as expe- 
rience has shown that under such a system the tendency toward 
neglect of duty and misappropriation of funds is promoted, and 
the efficiency of the public service thereby impaired. I therefore 
recommend to your Excellency that a system be substituted by 
means of which all the funds, whenever, wherever and by whom- 
soever collected, are turned over at stated periods, not more than 
thirty days apart, to the State Treasurer, and no moneys, either 
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for salaries or expenses, permitted to be disbursed except upon 
a warrant of the State Auditor drawn upon the State Treasurer. 

In the previous biennial periods it was the practice of the 
various boards, bureaus and institutions to employ special coun- 
sel, and pay them for their services out of the appropriations 
made by the General Assembly for the operation and maintenance 
of these institutions and boards. This practice was il- 
legal, expensive and productive of evil results. It had a 
tendency to place the departments and institutions upon widely 
different plans of operation; to destroy the unity and co-opera- 
tion contemplated by the Constitution, and was, there- 
fore, in contravention of the spirit of our form of government. 
This practice has been abolished, and during the present admin- 
istration all public officials and all State institutions have been 
advised in all legal matters pertaining to their affairs through 
the Attorney General's office. The Legislature, at my request, 
provided for the employment of special counsel for this work. 
The result has amply demonstrated the wisdom of the change, 
and has resulted in a saving of many thousands of dollars bien- 
nially to the State. The department has rendered in the neighbor- 
hood of a thousand written legal opinions during the period, and 
in addition has given advice and rendered oral opinions upon 
many hundreds of matters pertaining to the duties of the various 
State officials and employees. Nearly two thousand letters have 
been written in answer to inquiries received from county and 
municipal, officials and from individual citizens throughout the 
State. While it is not the duty of the Attorney General under 
the law to answer these inquiries, most of them have been 
of such nature and have come to me in such manner as to impel 
me to reply thereto. 

The work on the boards of which I am a member, especially 
that upon the State Board of Equalization and the State Board 
of Land Commissioners, has been arduous and exacting, and has 
occupied a large portion of my time, as, indeed, it has that of 
the other members of these boards. I, therefore, can say, with my 
predecessors, that the Constitution of the State should be so 
amended as to permit the creation of commissions to perform 
this work, thereby relieving the Attorney General and the other 
executive officers of these duties, and enabling them to perform 
those more directly connected with their respective departments. 
The adoption of the amendment to the Constitution providing for 
the creation of a new land board is a step in the right direction, 
and will enable the Attorney General to give much more time 
to the work in his office, and will be productive of much more 
aatisfactorv results. 

In this connection it is pertinent also to say that I believe 
the public service may be improved and better administered by 
extending the terms of the executive officers to four years, and an 
act to amend the Constitution providing for such extension, 
coupled with a recall feature, may well become the subject of 
consideration by the coming General Assembly. 
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ANTI-TRUST LEGISLATION. 



From complaints received at my office and from information 
obtained from various sources I am convinced that the operations 
of combinations in restraint of trade are becQming a source of 
menace to the people. The high cost of living has created great 
discontent and apprehension among the people. The wage- 
earner sees but one avenue of escape from privation and the c6n- 
ditions that the high cost of living entails, and that is an increase 
in his wages or salary. A demand for such increase is the fre- 
quent cause of strikes and shut-outs and attendant strifes, bitter- 
ness, hardships and losses. 

While these demands are often just and their granting would 
in a measure bring relief, I am certain that the chief cause of 
the conditions among the masses complained of lies in the ex- 
istence and growth of petty trusts and combinations, which re- 
sult in making the cost of living out of all proportion to the earn- 
ing capacity of the individual. 

The workings of our commercial system are so complex and 
the encroachments of these combinations are so insidious and 
subtle that their operations are not clearly appreciated nor un- 
derstood, yet they have in nearly every city, town and munici- 
pality in the State practically destroyed competition and free and 
equal opportunity. 

All of the states of the Union, with the exception of less than 
half a dozen, have enacted anti-trust legislation for the purpose 
of suppressing these combinations, and, having in mind the effi- 
ciency and success of such measures in the states which have 
adopted them, I prepared and caused to be introduced in the last 
General Assembly a bill which, if enacted into law, would enable 
the State to eradicate the evils that such unlawful combinations 
have produced and restore to its normal rule the economic prin- 
ciples by which the prices of the necessities of life should be gov^ 
erned. This measure perished in committee, and failed to receive 
the consideration necessary to its passage by the legislative body 
because of the supposedly superior importance of other measures, 
all of which, while important, were and are subordinate to it 
at this time in utility and value. The bill I prepared contains no 
provisions save such as have successfully withstood assault in 
the various courts of the nation and been affirmed by the Supreme 
Court of the United States. It provides not only a punishment 
by fine and imprisonment for those violating its provisions, but 
also the procedure and machinery necessary for ascertaining the 
facts upon which to base a prosecution. The futility of attempt- 
ing to destroy, or even curb, these unlawful combinations through 
the remedies afforded by the common law has been amply and 
repeatedly demonstrated. 

Shortly before you convened the Seventeenth General Assem- 
bly in special session I called your attention to the necessity of the 
enactment of anti-trust legislation, and I do now and again 
respectfully urge that you incorporate in your message to the 
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next General Assembly a recommendation for the passage of this 
legislation. Realizing, as I do, the importance and necessity of 
its enactment, I can not too forcibly call the same to your atten- 
tion and to that df the law-making power. 

REVENUE LEGISLATION. 

Aside from the work of the office, strictly speaking, and inci- 
dental to the duties upon the State Board of Equalization, I have 
devoted a considerable portion of time, with the other members 
of the Board, to a study of the revenue act of the State, with 
a view to its revision and amendment in many particulars. 
Together with the members of the Board and others who were 
called in consultation, many amendments to the revenue act have 
been prepared for submission to the General Assembly, and also 
a bill for the creation of a tax commission, designed to assess the 
corporate property now being valued for assessment purposes by 
the State Board of Equalization, and for the further purpose of 
bringing about a more uniform taxation of property assessed by 
the county assessors of the State. This measure, as prepared, 
will form the basis for this needed legislation by the General 
Assembly, but it is my belief that before an entirely satisfactory 
revenue law can be enacted, and one that will meet the needs 
and requirements of our State and county governments, our 
Constitution must be amended, and a bill for that purpose should 
be introduced at the next Assembly providing for a submission 
thereof to the voters at the next general election. 

FLAT TAX MATTERS. 

In the general revenue act of 1902 a provision was enacted 
for the imposition of a license tax upon the corporations doing 
business in the State. This law provided for a tax of two cents 
upon each one thousand dollars of the capital stock of domestic 
corporations and four cents upon each thousand dollars of capital 
stock of foreign corporations. This latter provision was declared 
unconstitutional by the Supreme Court of the United States as 
to all corporations domiciled in the State prior to the enactment 
of the law. This act was, therefore, amended and re-enacted in 
1907, and a license tax of two cents on each one thousand dollars 
of the capital stock of all corporations, foreign and domestic, 
doing business in the State, was imposed. 

This act contains a useless and expensive provision to the 
effect that the Secretary of State shall notify each and every 
corporation, on or before the first day of May, that such tax is 
due, and provides that thereafter the Secretary of State shall 
notify the Attorney General by the first of July of each year 
of all the corporations delinquent in the payment of the same. 
This requires the Attorney General, at great expense and labor, 
to request of these companies so delinquent the payment of the 
tax, and in default thereof to institute proceedings to collect the 
same. The expensive and cumbersome means thus provided for 
the enforcement of this law has resulted in a mere perfunctory 
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attempt at its enforcement by former officials charged with that 
duty. The present Secretary of State has made a special effort 
in this direction, and has received every assistance from this 
office, to the extent of the commencement of several hundred suits 
and the mailing of thousands of notices to the delinquent corpora- 
tions. The result has been the payment into the treasury of 
nearly f200,000 of such delinquent taxes. Recent rulings of the 
Supreme Court of the United States concerning companies en- 
gaged in interstate commerce have rendered the collection of the 
tax in its present form from this class of corporations extremely 
doubtful. It is therefore necessary, and I recommend that this 
law be changed, the provisions thereof relating to the collection 
of the tax simplified, and the tax itself be based upon the gross 
earnings of the corporations made within the State, or upon that 
portion of the capital stock of the company employed in business 
in the State. The law should also provide that the charters of 
the corporations failing to pay this tax when due should become 
forfeited after the publication, for a reasonable period of time, 
by the Secretary of State of a notice to that effect. There should 
also be a provision for the collection of the delinquent tax now 
due from the various corporations under the present law that 
will not require an individual suit to be instituted, as at present 
required. This, I think, could be accomplished by providing that 
the Secretary of State shall publish for a certain period of time 
in some paper of general circulation a list of such corporations 
delinquent, specifying the amount of such delinquency and pro- 
viding that if the same is not paid within a specified time the 
charters of such companies shall be forfeited ipso facto, and such 
companies be prohibited from doing any further business in the 
State. 

GENERAL AMENDMENTS. 

Experience with the banking act and the insurance com- 
missioner act, the act in relation to the management and opera- 
tion of coal mines, and other acts, has demonstrated the necessity 
for their amendment in a number of very important particulars. 
But it is impossible in this report to call your attention specific- 
ally to these matters, and I suggest the advisability of having a 
standing legislative committee appointed at the next session of 
the General Assembly for the purpose of reviewing these laws and 
suggesting the necessary and proper amendments thereto by the 
following General Assembly. 

BOARD OP PARDONS. 

Shortly after assuming the duties of the office I was called 
upon to investigate certain charges made against a former 
secretary of the Board of Pardons, to the effect that 
he had been soliciting and receiving moneys from convicts con- 
fined in the Penitentiary, and from their relatives and friends, 
in consideraion of aiding and assisting them in obtaining pardons 
and paroles. These rumors and charges were many and per- 
sistent, and they came to me from different sources. While the 
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parties making them were convinced of their truthfulness, they 
were founded largely upon hearsay and the word of convicts, 
whose testimony would not, alone, warrant prosecution. It was, 
therefore, with much difficulty that the proof of these accusations 
could be verified. Finally a case presented itself in Teller county 
that clearly convinced me that they were true. In this case it 
appeared that the secretary had approached the friends of three 
convicts who were serving terms in the State's prison and who 
were seeking pardon, and solicited the payment to him of several 
hundred dollars in each case, and stated to the friends of these 
convicts that nothing could be done toward securing their pardon 
or parole until the money was forthcoming. When these facts 
were ascertained an information was prepared and filed under 
the act relating to bribery of and by public officials. The infor- 
mation was quashed upon motion, and a second information was 
filed, against which a motion to quash is pending, and upon which 
it is expected a trial will be had early in January. While I am 
convinced that the statute relating to bribery is sufficient to 
sustain the charge under the facts, I am also convinced that this 
statute should be extended and clarified, and to that end recom- 
mend the same to the consideration of the next General Assembly. 

PUBLtC EXAMINER ACT. 

The public examiner, under the act mentioned in a preced- 
ing par^raph, demanded of the county clerk and recorder of 
Huerfano county the books and records for examination. The 
clerk and recorder refused to comply with such demand, claim- 
ing that the act was unconstitutional and void. Action was 
thereupon commenced in the District Court of Huerfano County 
for a writ of mandamus to compel the production of said books 
and records. After having been pending for several months 
in the District Court, and it becoming apparent that no reason- 
ably speedy determination could be had upon the matters in 
controversy, the action was dismissed in the said court and a 
petition filed in an original proceeding before the Supreme 
Court. As a result the statute was held to be constitutional 
and valid and the county clerk and recorder was directed to 
permit the public examiner to inspect and examine the records 
of his office. 

PENITENTIARY INVESTIGATION. 

Shortly thereafter, and under and by virtue of this act, I 
began an investigation of the financial affairs of the Colorado 
State Penitentiary at Canon City. This examination has been 
under way continuously by the State Auditor, public examiner, 
the Continental Audit Company of Denver and myself for over 
a year. The result of the investigation has disclosed the most 
deplorable and scandalous condition of affairs at that institu- 
tion during the last two biennial periods. After the 
examination was instituted it early became apparent that a 
system (or lack of system) of accounts had been kept and main- 
tained at the institution during such administrations, calculated 
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and intended to conceal and cover up its financial and busi- 
ness transactions. A great many witnesses, including the 
chief clerk and warden, were sworn and examined as 
to the method of keeping the books and accounts and the manner 
in which the business of the institution was conducted. It was 
ascertained in such examination, and from documentary and 
other evidence available, that moneys belonging to the prisoners, 
and earnings derived from the work and labor of the convicts 
at the penitentiary, and the personal moneys of the former 
warden were all kept in one account and checked out indiscrimi- 
nately for State and personal business of the warden. It was 
further ascertained that the books contained no account of 
the warden with the State; that the warden had been in the 
habit of using the State's money for his personal business af- 
fairs, and that the State had been paying interest on over- 
drafts at the bank, when the cash book showed that the insti- 
tution had, or should have had, a large sum at the time on 
deposit; that the prisoners' cash was short more than $1,100; 
that the shortage was represented by vouchers drawn or as- 
signed to the warden and upon which the Auditor had refused 
to draw warrants. It was ascertained further by the examina- 
tion that considerable property belonging to the warden and 
his family had been purchased by the penitentiary commis- 
sioners at prices which appeared to be wholly disproportionate 
to the value of the same; that the commissioners haH sold to 
the warden certain property several years ago and that the 
State had not been paid therefor; that a great deal of lumber, 
coal and other materials had been charged to, and paid for by, 
the commissioners which had not been delivered to nor used 
by the institution; that moneys appropriated by the Legisla- 
ture for certain purposes had been misappropriated and applied 
to other and different purposes. It has been extremely difficult 
to ascertain the extent of the loss sustained by the State in 
these manv and various matters, but sufficient and reliable 
data and proof have been obtained to show that the losses 
have been great and have amounted to many thousands of dol- 
lars in each of the periods mentioned. 

Owing to the fact that no record was kept at the institu- 
tion of the delivery of the goods, wares and merchandise which 
were shown by the vouchers on file in the Auditor's office to 
have been paid for, and the further fact that no contracts were 
ever entered into as required by law for the purchase of sup- 
plies for the institution, with very few exceptions, it was neces- 
sary to go outside of the institution and resort to other means 
to ascertain the facts concerning these matters. Within the 
time available we have undertaken to perform) this difficult 
task to the utmost of our ability, and as a result we have be- 
come convinced that several parties were guilty of cheating 
and defrauding the State of various and sundry sums of money. 
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The facts concerning these matters were laid before the 
district attorney of the Eleventh district, with a request that 
he proceed to file the necessary informations against the parties 
shown to be guilty. The district attorney, after retaining in 
his possession for several weeks the data submitted to him, re- 
turned it to this office with a statement showing that he de- 
clined to institute criminal proceedings. Notwithstanding the 
attitude and the action of the district attorney, I am firmly of 
the opinion that both civil and criminal actions should be in- 
stituted, and am drawing pleadings for the recovery of 
the moneys so lost to the State, to the extent we have ascer- 
tained, and expect in the near future to institute criminal pro- 
ceedings against several parties whom the proof shows to be 
guilty. 

In each step of the investigation we have been confronted 
with obstacles of every kind and nature" and have found that the 
books, records and accounts in which might have been dis- 
covered the true situation of affairs had been destroyed, or were 
never kept. Yet notwithstanding, so diligent, exhaustive and 
searching have been the efforts of the men employed to look 
into the matter that we now have, in my judgment, clear and 
convincing proof of losses to the State of many thousands of 
dollars, and the identity of several of the parties through whom 
the losses were sustained. 

FOREST SERVICE PUBLIC LANDS AND WATERS. 

The case of Light vs. The United States, appealed to the 
Supreme Court of the United States, at the expense of this 
State, under the authority of chapter 83, Laws of 1909, is one 
of great importance. 

The act in question authorizes and directs the Attorney 
General "to investigate the acts of the federal government in 
regard to the public lands of the United States located in the 
State of Colorado and in regard to the waters of said State; 
to institute such suit or suits as he may deem necessary in the 
name and on behalf of the State of Colorado to determine 
whether or not the federal government is encroaching upon or 
usurping the rights and powers Of this State to the detriment 
of the interests of the people, or in any way, by its acts in 
this State, violating either the laws or the Constitution of the 
United States." 

The act further authorizes the Attorney General "to ap- 
pear on behalf of the State in the prosecution or defense of any 
private suit or criminal case wherein any of the above ques- 
tions may be determined," and appropriates the sum of $20,000 
to carry out its purposes. 

It is common knowledge that for a long time prior- to the 
passage of, this act there had been constant friction between 
citizens of this State and the officers and employes of the for- 
est service of the United States. This resulted from the an- 
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nounced policy of said service, by which persons living near 
the forest reserves were deprived of the privilege, theretofore 
enjoyed, of pasturing upon said reserves and of securing timber 
therefrom for their own use, except upon terms prescribed by 
the service. 

The purpose of the officers, who were responsible for the 
policy of the service, was to make the public domain a source 
of revenue to the general government — thus depriving our peo- 
ple of those aids to the settlement of the country which had 
been freely enjoyed by the states to the eastward. 

The regulations enforced by these officers conflicted with 
our laws in some instances and were the source of annoyance 
and the cause of discontent to those of our people who were 
affected by them. There arose, therefore, a general demand 
that the State intervene and assert its rights and the rights 
of its citizens; and in compliance with this demand, the act 
above mentioned, drawn in my office, was passed by an almost 
unanimous vote of both houses of the Legislature. 

When I was charged with the duty of directing this pro- 
posed litigation, it seemed to me, as it seems now, that no 
question of greater importance to the State had ever been pre- 
sented for consideration and determination by any officer. By 
the very wording of the act, an investigation was required 
to be made which involved the consideration of the proper rela- 
tions between the State and the federal government and a deter- 
mination as to the effect on the State's rights of acts done 
and rights asserted by the officers Of the general government. 

The great importance of the subject involved was recog- 
niz^ed by the Legislature in making ample appropriation and 
by ' granting me authority to retain counsel to assist in the 
litigation, and not only to bring suits in behalf of the State, 
but to join in private suits wherein it seemed that the matters 
in difference between the State and the general government 
might be judicially determined. 

From the unanimity with which the bill was passed in 
both houses, I assumed that the members appreciated the fact 
that as a state we were confronted with claims on the part of 
the executive officers of the federal government wjiich, if con- 
ceded, would deprive the State of some of its most important 
rights and powers and be the possible beginning of further 
usurpations of authority and centralization of power; and thus 
the theory of government so ably worked out by the fathers 
would be gradually undermined and eventually overthrown. 

With this view of the situation, I considered it my duty, 
if possible, to prevent this result by a thorough study of the 
broad constitutional questions involved, and a comprehensive 
presentation of the State's side of the question in any litigation 
which I might undertake in its behalf. 

To that end, it seemed best to retain, under the express 
authoritv of the law, several eminent counsel, rather than one 
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or two only, whose services might be secured for the sum avail- 
able therefor. I accordingly called into counsel Henry M. Tel- 
ler, Charles S. Thomas, E. C. Stimson, Milton Smith and H. A. 
Hicks, and arranged with them for their counsel and services 
in any suit or investigation of legal questions upon which I 
might enter under the authority of this act. 

Our first inquiry was as to the best way in which to pre- 
sent for judicial determination the questions to be decided; and 
to this point we gave very careful consideration. 

No case appearing in which the State could begin a suit 
involving any of these matters, it was decided to proceed under 
the authority given me to join in private suit by appealing the 
case of the United States vs. Fred. Light. 

In this suit the federal court of this district, by its deci- 
sion, compelled the defendant Light to prevent his stock from 
going upon the forest reserve, though the latter was wholly 
without protection by fence. The effect of this ruling was to 
hold that the fence laws of Colorado are not in force on the 
public domain. Manifestly, this comes within the meaning of 
the act in question. 

The question of the operation of the State fence law upon 
forest reserves is not of itself of very great importance. Th0 
effect of the decision quoted, however, is far-reaching, as it 
involves the proposition that the federal government has govern- 
mental jurisdiction over the public domain. If that be true, it 
follows that the other laws of the State, which are generally 
classed as police regulations, such as the brand law, the stock in- 
spection law, etc., are likewise inoperative on reserves. Further, 
since there is no such thing known to our form of government as 
a divided jurisdiction, if one law of the State does not apply, to 
the public domain because the State's jurisdiction does not extend 
over it, it logically follows that no State law, either civil or 
criminal, is in force on such lands. 

This presents a question of the highest importance to the 
people of every western state. If this new doctrine as to the 
division of governmental powers be recognized and applied it 
will overturn the whole theory upon which the government is 
founded, and take from the people the important right of local 
self-government. When it is remembered that the forest re- 
serve and the public lands withdrawn from entry cover nearly 
or quite one-third of the area of this State, the importance of 
this question is evident. 

The act under consideration also provides for an investiga- 
tion of the acts of the federal government with relation to the 
waters of the State. The claims of the general government 
through the reclamation service, to control the waters of the 
State, have been made most broadly and persistently with rela- 
tion to the waters of the Rio Grande River. Appropriators from 
that stream and its tributaries have repeatedly been denied a 
right of way for ditch purposes over government land, — this right 
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being denied upon the grounds that the water proposed to be 
taken was or might be needed to fill the reservoir at Engle, New 
Mexico, which is under construction by the Reclamation service. 

This is another question of great importance to the people 
of the State, and I have conferred at length with the above named 
counsel as to the proper method of raising the question in a 
judicial proceeding. As yet, no way has been found satisfactorily 
to present the question in court, but doubtless a concrete case will 
be presented when the government project is put into operation 
and its claim to water asserted practically. 

LAND BOARD INVESTIGATION. 

Having in mind the methods said to have prevailed in the 
office of the Board of Land Commissioners under certain admin- 
istrations, I caused to be prepared and introduced in the Seven- 
teenth General Assembly a joint resolution, which was adopted, 
providing for a legislative investigation of the affairs of said 
Board. In order that the expense of special counsel for the com- 
mittee subsequently appointed might be avoided, I requested Mr. 
Brinson, the Deputy Attorney General, to serve as attorney for 
the committee, and as representative of my office. In compliance 
with such direction, he conducted the examination of the wit- 
nesses who appeared before the committee, and otherwise per- 
formed a great amount of labor in connecfion therewith. 
The conclusions reached by the committee will doubtless find ex- 
pression in their report, but it cannot be inappropriate for me 
to state that the results attained by this investigation have been 
commensurate with the research and labor it has entailed. 

INSURANCE CASE. 

• An important suit because of its far-reaching effect on the 
revenues of the State, which has been conducted by me, is that of 
The Colorado National Life Insurance Company vs. William L. 
Clayton, Commissioner of Insurance. 

This suit was tried in the District Court of the city and 
county of Denver, before Hon. Greeley W. Whitford, district 
judge, and a judgment was rendered by him in favor of the de- 
fendant, the Commissioner of Insurance. An appeal was taken 
to the Supreme Court by the plaintiff. The Colorado National Life 
Insurance Company, where it is now pending. 

The purpose of this action was to determine the validity of 
the so-called premium tax by means of which insurance companies 
doing business in Colorado are required to pay annually into the 
Insurance Department two per cent, on all premiums for insur- 
ance written in this State. Since the adoption of the law the 
income to the State from this source has averaged $163,000 per 
vear. 

MACKAY ESTATE. 

In 1907, by the will of Andrew J. Macky, a deceased citizen 
of Boulder county, Colorado, the University of Colorado was be- 
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queathed a large estate for the purpose of erecting a structure to 
be known as the Macky Auditorium. An order of distribution 
was entered by the county and district judges; but the executor 
of the estate appealed to the Supreme Court. As soon 
as action could be taken under the law, I filed a mo- 
tion in the Supreme Court to dismiss the appeal, on 
the ground that the executor had no appealable interest in the 
matter. On consideration of the briefs submitted by me in sup- 
port of said motion, and of that filed by those adverse thereto, 
the motion was sustained, the appeal dismissed, and, thereafter, 
as a result of such action, the executor delivered to the Univer- 
sity approximately the sum of $300,000 in money and securities. 

Another phase of the case appeared when May Oles instituted 
an action against the executor of said estate to recover one-third 
of the same. In such suit it was claimed that for valuable services 
rendered him, Andrew J. Macky had entered into a written 
agreement wherein it had been stipulated that he would, by will, 
bequeath to her a sum equal to one-third of his estate at the time 
of his death. 

In view of the necessity of investigating a mass of facts — a 
necessity which would require frequent and protracted visits to 
widely separated parts of the country, and for the performance of 
which duty there were no facilities at my disposal, the regents of 
the University, with my approval, retained Hon. Charles B. Ward 
to act in said suit in conjunction with me, and the services ren- 
dered by him and his partner, Norton Montgomery, amply justified 
the wisdom of such course. 

This action was heard on a demurrer interposed on behalf of 
the regents, by Hon. Carlton M. Bliss, sitting in Boulder county 
at the instance and in the place of Hon. James Garrigues, the 
district judge, and our demurrer was sustained, as well as our 
motion to strike a subsequent amended complaint which had been 
filed by the plaintiff. An appeal has been taken to the Supreme 
Court, where the action is now pending. 

DISTRIBUTION RAILROAD VALUES. 

The valuation placed by the State Board of Equalization on 
the various railroads operating in Colorado has heretofore been 
distributed among the several counties for assessment for tax- 
ation in accordance with an arbitrary and unlawful method. It 
ignored the unity of the railroad system and the common interest 
therein of all the counties traversed or affected by the several 
railroads, and was in violation of the law which requires a dis- 
tribution of such values in the proportion that the miles of main 
track lying within a county bears to the miles of main track 
within the entire State. 

An action was commenced by the city and county of Denver, 
the school district, and also the county, to enjoin the State Board 
of Equalization from distributing such values in accordance with 
the construction that had been placed upon the statute by the 
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present Board. A demurrer was fil^d to the action and was 
argued before Hon. Carlton M. Bliss, one of the district judges 
of the city and county of Denver, and judgment rendered by him 
in favor of the defendant, the State Board of Equalization. No 
appeal has been taken from this judgment. 

HIGHWAY COMMISSION. 

The organization of the new Highway Commission and the 
inauguration of its great work have required a great deal of time 
and attention from my office. We have drawn their rules and 
regulations from time to time, have largely prepared and indexed 
their pamphlet of highway laws, and have been in constant consul- 
tation with the chairman as to the interpretation of the new act 
and as to questions of policy in connection therewith or arising 
therefrom. 

STATE ENGINEER. 

Another department which has demanded much advice and 
legal assistance has been that of the State Engineer. For the first 
time in the history of the State, the legal department has taken 
an active interest in the litigation in which the State Engineer's 
office is involved, chiefly with a view to avoid the old evil of 
allowing the cases to go by default. 

In a large number of injunction cases in which the water of- 
ficials have appeared as nominal defendants, the Attorney Gen- 
eral has made a temporary defense and seen to it that the real par- 
ties in interest were served with notice. The State is hot usually 
interested in these cases, except as nominal defendant, but the 
propriety of insisting that the parties really concerned be brought 
in, instead of allowing a default to be taken, is obvious. On ac- 
count of the dry season of 1910, the irrigation cases have been 
numerous. 

HOLMBERG-COWIE-O^CONNER CASES. 

Three important suits were brought to recover the amounts 
collected as "annual state corporation license tax," commonly 
known as the "Flat Tax," and retained by the collecting officers 
when they went out of office. 

Former State Treasurer Holmberg had, according to his pub- 
lished reports, $11,010.44; former Secretary of State Cowie had 
$4,247.41; former Secretary of State O'Connor had $17,000, ap- 
proximately. 

February, 1909, demand was made upon each of the persons 
named for the sums held by them respectively. Upon their re- 
fusal to pay the same, suits were at once instituted against them 
and their sureties. 

In the meantime the Atchison, Topeka & Santa Fe Railway 
Company had brought suit in the federal court against former 
Secretary O'Connor, to recover $7,629.72, alleged to have been 
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illegally collected by him, as flat tax. This suit directly at- 
tacked the constitutionality of the law under which the tax had 
been paid. 

As this question was of great importance to the State, I ar- 
ranged with Secretary O'Connor to appear for him and defend the 
suit. The plaintiff's right to recover was challenged by demurrer 
to the complaint, and upon full argument Judge Lewis sustained 
the law and denied the right of recovery. Thereupon Secretary 
O'Connor paid the State Treasurer the sum held by him, to-wit, 
f 16,546.31, with $808.57 interest, and the suit against him was ac- 
cordingly dismissed. 

In the other two cases the principal defendants, and the bond- 
ing companies sued as sureties, have made a most determined 
effort to prevent a recovery, delaying the progress of the suits in 
every possible way. 

The court has, however, passed upon practically all of the 
legal phases presented by the defendants, holding that none of the 
defendants could question the validity of the tax law in these 
suits, and that the money collected belonged to the State. These 
cases now stand on demurrer to amended answers, but no question 
is involved therein which has not already been ruled upon by the 
court. As the facts are not disputed these suits should be deter- 
mined favorably to the Si:ate in a very short time. 

An attempt by the Colorado & Southern Railway Company 
to intervene in these actions, to recover $2,880 flat tax paid in 
1904 and 1905, was successfully resisted, and the petition in 
intervention dismissed. 

THE INHERITANCE TAX DIVISION. 

The biennial period has resulted in the collection of $224,- 
365.89. Besides this sum, the division has reported upon and as- 
sessed $34,576.43. This results in a total of $258,942.82. Fur- 
ther additions creditable to the biennial period will be received 
before the close of the year. The estimate for the biennial period 
of revenue from this source, as reported to the Governor by the 
Auditor, was $100,000.00. The collections will exceed this esti- 
mate by about $3,000.00. 

The division handled and either waived or assessed 311 
estates, and collected a tax from 221 of these. The Attor- 
ney General's report for the last previous biennial period, 1908-9, 
reports 143 estates as having been handled. An illustration of 
the effort which has been made to accomplish a thorough inspec- 
tion and supervision of the outlying counties is afforded in the 
fact that the tax has been collected from 32 counties dur- 
ing the period of 1909-10, as against 19 in 1907-8, 20 in 1905-6 and 
12 in 1903-4. A list of the estates which have so far yielded taxes 
in excess of $1,000 to the revenue of the period is appended 
hereto. 
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The work of the Inheritance Tax Division has been much 
facilitated by the amendments of 1909, which were drawn by and 
passed at the suggestion of this office. The amendments, while 
they covered a large number of details, particularly aimed 
at two objects. The old method of appointing a special appraiser 
for each estate as it arose had been inherited from the early Illi- 
nois act of 1895, and was very unsatisfactory. The appraisers 
were unskilled and inexperienced, they were likely to be persons 
interested in the estate and selected at the suggestion of the rep- 
resentatives of the. estate and were always ready to favor their 
local friends at the expense of the commonwealth. No method of 
inspection or central supervision was provided. 

Under the new^ act. the State was divided into three districts 
and a salaried appraiser for each district appointed by the Attor- 
ney General. The result has been very satisfactory. A thorough 
search of all the county court records from 1902, the first year of 
the Colorado Inheritance Tax, to date, was first required from the 
appraisers. This has resulted in the collection of several back 
taxes. The campaign was particularly directed, however, toward 
the education of the county judges and treasurers as to their du- 
ties under the Inheritance Tax statute. Every official was inter- 
viewed and given a marked copy of the Inheritance Tax Law, pub- 
lished in pamphlet form, and annotated with the Colorado deci- 
sions and the published opinions of the Attorney General. The 
county judges have also been supplied with inheritance tax rec- 
ord books, by the State Treasurer, at the suggestion of and under 
the instructions of this department, and are now equipped with 
an entire set of new and improved blank orders and other forms. 

The office has taken particular care to have the inheritance 
tax proceedings cleared of their old confusion and ambiguity; and 
with this in view, the papers required for each case have been pre- 
pared in advance and submitted to the county officials by mail 
The result of this campaign is shown by the increased numbej of 
counties from which tax was collected during the past period, 
and from the fact that the increase in taxes of small amounts has 
been very great, as well as the fact that the total number of 
estates taxed has been much increased. 

The second main field covered by the amendments of 1909, 
was the enactment of the so-called "transfer section," requiring 
notice of the transfer of stocks, bonds, safety deposit boxes, etc., 
in the estates of deceased persons. This improvement has made 
possible the collection of J2,000 of tax from the estates 
of non-resident decedents who died possessed of intangi- 
ble personalty within the reach of our laws, such as stock or 
bonds of Colorado corporations. No inheritance tax of this class 
has hitherto been collected in Colorado, although the law has at- 
tempted to tax such property since 1902. Much further revenue 
may be made available from this source, but to accomplish this, 
the present law requires amendment made in light of our experi- 
ence during the past year. 
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It must be recollected that the Act of 1909 has been operative 
for real revenue purposes scarcely a year. It became a law in 
April, 1909, but the revenue from its provisions did not begin to 
arrive in the treasury until October, 1909, when the six months' 
period for payment began to elapse on estates. Its best results 
are still in the future. 

The Inheritance Tax Act requires further amendment to be- 
come fully satisfactory. The "transfer section" (Inheritance Tax 
Pamphlet, section 9) should be rephrased so as to make its appli- 
cation to corporations generally, such as railroads and other con- 
cerns with widely distributed shocks, indisputable. It should be 
made to cover the modern contracts for safety-deposit boxes by en- 
larging the terms to cover joint ownership of boxes by the decedent 
and another person, and to prevent the avoidance of the provision 
by the use of "deputy powers" given by the decedent. The penalty 
for disobedience should be a large fine and possibly imprisonment. 

The $10,000 exemption provision (section 1) should be revised 
and the limitation of its terms to interests in perpetuity stricken 
out as useless and a trouble-breeder. The law should contain 
some provision for the taxation of contingent interests. Section 
2, as printed in the pamphlet, should be repealed, as being 
utterly meaningless, and section 3 should be revised, so as to allow 
a waiver of interest in proper cases by the Attorney General, 
The section should make it clear that the appraiser is to appraise 
all the property, wherever situated, of a decendent whose estate 
is probated in his district, not merely such property as is within 
his district. 

In section 13 jurisdiction should be conferred on some court 
in cases of non-residents who have only personal property in the 
State. The lack of any such jurisdiction is a serious defect in the 
present act. In section 18, the duty of furnishing record books 
should be removed from the State Treasurer to the Inheritance 
Tax Division, the present responsibility on the State Treasurer 
being a borrowed Illinois provision, which is foreign to our Colo- 
rado Inheritance Tax system. In section 19 the date for reports 
should be made to correspond with our fiscal year, as the present 
provisions covering this are also borrowed from the alien financial 
Illinois system, which was the original source of our act. County 
treasurers should be required to remit inheritance tax collections 
monthly with the other state revenue collections. The present 
provision for remittance is ambiguous. In addition to these de- 
tailed amendments, the acts should be made to include provisions 
forbidding the discharge of executors until the estate has been in- 
spected and taxed or waived by the appraisers, requiring the filing 
for record of either a waiver or tax receipt in all chains of real 
estate title, and providing for a civil action for recovery of the tax 
in cases of the secondary liability of executors or corporations. 
Nearly all these amendments which are suggested have been 
adopted by one or another of the eastern states, whose long ex- 
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perience in this sort of legislation has resulted in much im- 
proved statutes. 

No small part of the work of the inheritance tax division has 
been given to improving the machinery for tax collection. The 
forms in use have been thoroughly revised and many new forms 
drawn and printed. An elaborate system of correspondence with 
county officials has been carried out. A pamphlet copy of the 
present Inheritance Tax Law has been published, carefully anno- 
tated with legal references, and has been widely distributed. 
Where the law has been faulty, we have attempted to cover the 
same ground by personal agreements as to procedure, with various 
county officials. A campaign of information in regard to the 
transfer restrictions has been carried on by circular letters and by 
correspondence with many of the leading public corporations. 

Among the important cases handled by the Inheritance Tax 
Division, the negotiations covering the estates of William J. Pal- 
mer of Colorado Springs, and Thomas F. Walsh have involved 
the largest sums. The Palmer tax was collected practically with- 
out litigation. A controversy covering some minor points in the 
matter and involving about |l,160.00, was appealed by the &tate 
to the Supreme Court, and is now pending there. 

The heirs and legatees of Thomas F. Walsh have resisted the 
taxation of his personal property, valued at approximately $3,- 
000,000, on the ground of non-residence, and this estate is now in 
process of litigation on this point. There is a prospect of settling 
the matter before the new year. The collection of evidence in the 
case has consumed a great deal of time and labor. 

Two cases of considerable importance, which involve the tax- 
ation of property transferred before death, are about to be settled, 
or litigation commenced. These are the estates of Charles Hal- 
lack and John D. Alkire, both of Denver. The former case came 
up for settlement during the previous administration and was de- 
clared untaxable, but we expect to derive about $4,000 from the 
settlement. 

In the estate of Margaret D. Hayes, of El Paso county, the 
constitutionality of the Inheritance Tax statute of 1909 was at- 
tacked and successfully defended after elaborate argument. The 
construction of the exemptions contended for by this office was up- 
held in the estate of Waldemar Arens, appealed to the District 
Court in Lake County, and the right of the people to re-open an 
appraisement is involved in the case of People vs. William Story, 
Jr., executor of the estate of Sadie E. Hiebler, now pending in the 
Supreme Court, from Ouray county. 

CONCLUSION. 

In closing this report I wish to express my deep apprecia- 
tion for the efficient aid which has been given me in the perform- 
ance of my duties by my office force. Each and every one of my 
assistants has devoted his entire time to his respective official 



ATTORNEY GENERAL OF COLORADO 23 

duties. Their unceasing efforts, harmony of action and loyalty 
have made my term pleasant and agreeable. The result of their 
labors as public servants entitle them to the praise and esteem 
of the people in whose interest they toiled. 

Respectfully submitted, 

JOHN T. BARNETT, 

Attorney General. 
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THE INHERITANCE TAX FROM ESTATE8 YIELDING ONE 

THOUSAND DOLLARS AND MORE. 

1909 and 1910. 

DENVER COUNTY. 
1909. 

Margaret A. James $ 3,343.83 

William P. Thompson 1,574.28 

Jennie F. Brown 16,991.22 

Alice Hill 10, 212. 55 

Marlon W. Church 3,404.61 

Frederick Keener 6.825.80 

John C. Davis 7,800.59 

Henry O. Peabody 3,298.98 

Stanley Jones 1,064.11 

OTHER COUNTIES. 
1909. 

Charles I^. Tutt El Paso county $12,515.75 

E. H. Van Orden El Paso county 1,136.79 

Charles E. Gast ". Pueblo county 2,160.42 

Marie Guirand Park county 1,402.24 

Hugh Torrence Routt county 2,855.24 

DENVER COUNTY. 

1910. 

Julia Merritt $ 1, 545. 70 

Jane Eskridge, 1,108.01 

Jacob Downing 1, 403. 03 

W. M. Strlckler 1,316.80 

Eben Smith 2.401.06 

Amelia E. Smith 15,046.04 

Charles M. Hobbs 1,655.40 

Emily L. Smith 2, 876.95 

Jerry Cox 1, 424.33 

OTHER C0UNTIP:S. 
1910. 

James L. McHatton Rio Blanco county 1,178.43 

David Henderson Gilpin county 1, 703.23 

E. L. Davis San Miguel county 1,905.98 

Jane Hogg Gardiner El Paso county 2,239.66 

W. J. Palmer El Paso county $73,833.67 
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CIVIL CAS-ES IN THE SUPREME COURT OF THE UNITED 

STATES. 

United States of America vs. Fred Light. 

Appeal from United States Circuit Court. This appeal was 
prosecuted under Chapter 83 of the Session Laws of 1909. Pend- 
ing on motion to advance. Briefs prepared. 



CIVIL CASES IN THE UNITED STATES CIRCUIT COURT. 

Atchison, Topeka d Santa Fe Railway Company vs. O'Connor. 

Action by the railroad company to recover from O'Connor 
moneys paid to him for corporation license tax. This office repre- 
sented O'Connor. Judgment for defendant and the moneys 
claimed by the railroad company turned over to the State by 
O'Connor. 



The United States Irrigation Company vs. The Graham Ditch 

Company, The State Engineer, et al. 

This action involves the right to take water for irrigation 
from interstate streams. The controversy is between users of 
water in Kansas and Colorado. Pending on bill of complaint. 



The People vs. The Great Western Sugar Company. 
Quo warranto. Case dismissed without prejudice. 



CIVIL CASES IN THE SUPREME COURT OF COLORADO. 

Thomas V. Wilson, Executor, vs. Board of Regents of University 

of Colorado. 

Appeal from the District Court of Boulder County, from an 
order of distribution. Appeal dismissed, on motion of State on 
the grounds that appellant had no appealable interest. 



In the Matter of the Estate of William J. Palmer, Deceased. 
Appeal from the District Court of El Paso County. Pending. 
Brief for State filed. 
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The Colorado National Life Assurance Company vs. W, L. Clay- 

ton, Insurance Commissioner, 

Appeal from the District Court of the City and County of 
Denver. Pending. 



W, M. Thompson, et ah, vs. People, 

Appeal from District Court of Baca County. Action oji re- 
cognizance bond. Pending. Briefs filed. 



The Consumers League vs. The Colorado & Southern Ry. Co., et al. 

Appeal from the District Court of the City and County of 
Denver. Action involving the constitutionality of the railroad 
law. Pending. 



People vs. Montez as Cleric and Recorder. 

Action for writ of mandamus to compel examination of the 
books of the office of the respondent by the Public Examiner. 
Granted. 



People ex rel. John T. Barnett, Attorney General, vs. George D. 

Curtis, et al. 

Quo warranto. The action involves the consolidation of the 
City and County of Denver. Pending. Briefs filed. 



In the Matter of the Estate of Sadie E. Hiebler. 

Writ of error to the County Court of Ouray County. Action 
involving an inheritance tax. Pending. Brief for State filed. 



People ex rel. John T, Barnett, Attorney General, vs. Alexander 

Nishet. 

Quo warranto. This action involves the consolidation of the 
City and County of Denver. Pending. Briefs filed. 



People ex rel. John T. Barnett, Attorney General, vs 

^ BaHels. 

Quo warranto. This action involves the consolidation of the 
City and County of Denver. Pending. Briefs filed. 
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People ex rel, Bradley ^ State Chairman ^ vs. William J, Galligan 
and Roady Kenehan^ as Treasurer and Auditor. 

Action involving the constitutionality of the campaign law. 
The act held unconstitutional in its entirety. 



May OleSy Plaintiff in Error, vs, Thomas V, Wilson^ Executor, 
Appeal from the District Court, Boulder County. Pending. 



Charles W. Comstock, State Engineer , vs, C, H, Ramsey, et ah 
Appeal from the District Court of Weld County. Pending. 



The County Court vs, W, W, Watson, Administrator of the Estate 

of Walter S, Cheesman, 

Pending in Supreme Court on writ of certiorari. Briefs filed 
and case at issue, March 22, 1909. 



C, B, Prior vs. The People. 

Action on recognizance bond. Writ of Error to the District 
Court of the City and County of Denver. Pending. 



CIVIL CASES IN THE DISTRICT COURT OF THE CITY 

AND COUNTY OF DENVER. 

People vs, O'Connor, ct al. 

Action to recover corporation tax collected by O'Connor as 
Secretary of State, and retained by him. On payment of the sum 
demanded the case was dismissed by the plaintiff. 



People vs. Coioie, et al. 

Action to recover moneys collected by Cowie as Secretary of 
State, and retained by him. Pending on demurrer to amended 
answer. 



People vs, Holmherg, 

Action to recover moneys retained by Holmberg as Auditor 
of State. Pending on demurrer to amended answer. 
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In re Estate of John A. Fallon, Deceased. 
Appeal from the County Court. Appeal dismissed. 



In re Estate of Jacob Douming, 

Appeal from the Appraiser's report. Case dismissed by 
agreement. 



The Board of County Commissioners of the City and County of 
Denver, et al., vs. The State Board of Equalization. 

Action to compel a reapportionment of taxes. Judgment for 
the defendant. 



People vs. The Colorado Investment Loan Company. 
Application for appointment of receiver. Receiver appointed. 



People ex rel. Paul Hunter, vs. Roady Kenehan, Auditor. 
Petition for writ of mandamus. Denied. 



Arthur S. Miller vs. State Board of Examiners of Architects. 
Petition for mandamus. Denied. 



Gross vs. Kenehan, Auditor. 
Action for writ of mandamus. Allowed. 



Corey vs. Kenehan, Auditor. 
Action for writ of mandamus. Allowed. 



Wcinland vs. Kenehan. 
Action for writ of mandamus. Allowed. 



People vs. David E. Farr. 

Action to recover moneys claimed to have been illegally spent 
bv Farr as Game and Fish Commissioner. Pending on demurrer. 
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In re Estate of Ehen Smith. 

Action involving the inheritance tax. Appeal from the 
County Court. Reassessment ordered. 



Woodward vs. Kenehan, Auditor. 
Action for writ of mandamus. Pending. 



Bentley vs. Pearve^ Secretary of State. 

Mandamus. This action involved the right of a committee, 
named in a nomination certificate, to fill vacancies. Mandamus 
granted. 



Antero d Lost Park Reservoir Company vs. Comstock, State En- 
gineer. 

Action for injunction. Injunction granted. 



Angus L. Peacock vs. State Board of Examiners of Architects. 
Action for writ of mandamus. Denied. 



People vs. Alexander E. J. Whitney. 

Action on the official bond of Whitney as Boiler Inspector. 
Pending on motion to make more specific. 



People vs, Charles Taylor, ct al. 

Action on official bond of Taylor as Boiler Inspector. Pend- 
ing on motion to make more specific. 



People vs. Charles Taylor, et al. 

Action on official bond of Taylor as Boiler Inspector. Pend- 
ing on motion to make more specific. 



People vs. William E. Stockton , et al. 

^ction on the official bond of Stockton as Boiler Inspector. 
Pending on motion to make more specific. 
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Munn v8. Kenehan, as Auditor. 
Action for writ of mandamus. Pending. 



People vs. Charles H. Beeler. 

Action to collect filing fees on behalf of Secretary of State. 
Judgment for the plaintiff. 



The following cases were brought to collect the annual cor- 
poration license tax, and disposed of as follows : 

People vs. Cripple Creek Columbia, Mining Company. 
Judgment for plaintiff. 

People vs. The Maud Mining Company. 
Judgment for plaintiff. 

People vs. The Catherine H. Gold Mining Company, 
Pending. 

People vs. The New York and Chance Mining Com patty. 
Judgment for plaintiff. 

People vs. The Oro Verde Mining d Milling Company. 
Pending. 

People vs. The ZenoMa Gold Mining Company. 
Pending on motion to make more specific. 

People vs. The Calhan Fire Clay Manufacturing Company. 
Judgment for plaintiff. 

People vs. The Oro Fino Gold Mining Company. 
Pending. 

People vs. The Colorado Springs and Suburban Railway Company. 
Dismissed on compromise payment. 

People vs. The Ocatello Mining d Milling Company. 
Pending. 
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People vs. The Empire Tunnel & Gold Mining, Milling d Trans- 
portation Company. 

Pending. 

People vs. The Oreen Mountain Mining d Milling Company. 
Pending. 

People vs. The Keystone Mining and Milling Company. 
Pending on motion for change of venue. 

People vs. The Bison Mining & Milling Company, 
Judgment for plaintiff. 

People vs. The Bertha Cold Mining Company, 
Judgment for plaintiff. 

People vs. The Mountain Queen Mining d Milling Company, 
Dismissed upon compromise payment. 

People vs. The Catle Consolidated Mining Company. 
Pending. 

People vs. The Pyrenees Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Victoria United Mining Company. 
Dismissed on compromise payment. 

People vs. The Colorado Mines Consolidated Company. 
Pending. 

People vs. The Flying Cloud Gold Mining Company, 
Pending on motion to separate causes. 

People vs. The Boston d Hyde Parle Mining and Milling Company, 
Pending. 

People vs. The Kentucky Mines d Milling Company, 
Pending. 

People vs. The Monument Gold Mining Company. 
Judgment for plaintiff. 
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People V8. The Continental Mines, Power d Reduction Company. 
Judgrr.ent for plaintiff. 

People vs. The Three Cities Electric Company, 
Judgment for plaintiff. 

People vs. The Gold Amethyst Mining Company. 
Judgment for plaintiff. 

People vs. The Merrimac Consolidated Mines Company. 
Pending. 

People vs. The Wide Awake Gold Mining Company. 
Judgment for plaintiff. 

People vs. The California Gulch Gold Dredging Company. 
Pending. 

People vs. The Granite Hill Mining d Millling Company. 
Pending. 

People vs. The Clear Creek d Gilpin Mining d Transportation 

Company. 

Pending. 

People vs. The Moccasin Mountain Mining d Milling Company. 
Pending. 

People vs. The Gold Deposit Mining Company, 
Pending. 

People vs. The Dead Spot Gold Mining Company. 
Judgment for plaintiff., 

People vs. The Steel Tenon Mann fact if ring Company. 

Judgment for plaintiff. 
3 p. m. 

People t^s. The Tewen Mining Company. 
Judgment for plaintiff. 

People rs. The Mount Wilson Gold and Silver ]\fining Company. 
Pending. 
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People V8, The Henry Electric Equipment Company. 
Judgment for plaintiff. 

People V8. The Gregor E. Gold Mining Lumber & Milling Company. 
Pending. 

People vs. The Iron Clad Mining & Milling Compa/ny, 
Pending. 

People V8. The Ophir Consolidated Mines Company. 
Pending. 

People vs. The Druid Minvng Company. 
Judgment for plaintiff. 

People vs. The Bonnie Nell Merger Gold Mining Company. 
Pending. 

People vs. The North American Land Company. 
Pending. 

People vs. The Douglas Heights Improvement Company. 
Pending. 

People vs. The State Savings d Loan Company. 
Pending. 

People vs. The Cloud City Mining Company. 
Judgment for plaintiff. 

People vs. The Big Bull Consolidated Mining Company. 
Judgment for plaintiff. 

People vs. The Cleopatra Mining Company. 
Judgment for plaintiff. 

People vs. The Gold Bond Mining Company. 
Pending. 

People vs. The Reno Mining & Milling Company. 
Pending. 

People vs. The Sacramento Gold Mining d Milling Company. 
Pending. 
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People V8. The Arcade Consolidated Mining Company. 
Tendiog. 

People V8. The National Copper Tempering Company. 
Pending. 

People vs. The Maple Leaf Consolidated Gold Mines Company. 
Judgment for plaintiff. 

People vs. The Tom Moore Mining d Milling Company. 
Judgment for plaintiff. 

People vs. Montezuma Mines Company. 
Judgment for plaintiff. 

People vs. California Consolidated Mining Company. 

Pending. 
) 
People vs. The Beacon Consolidated Mines Company. 

Pending. « 

People vs. The Cripple Creek Homestake Min. d Red. Company. 
Pending. 

People vs. The Marion Gold Mining Company. 
Pending. 

People vs. The Globe Copper Mining Company. 
Pending. 

People vs. The Pilgrim Consolidated Mining Company. 
Pending. 

People vs. The Last Chance Mining d Milling Company. 
Judgment for plaintiff. 

People vs. The John A. Holmherg Min. d Mill. Company. 
Pending. 

People vs. The Gather Springs Mining d Milling Company. 
Pending. 

People vs. The Cedar Hill Gold Mining Company. 
Pending. 



ATTORNEY GENERAL OF COLORADO 37 

People vs. The Colorado Springs Rapid Transit Company. 
Dismissed on compromise payment. 

People vs. The Arlington Mining Company. 
Judgment for plaintiff. 

People vs. The Addie E. Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The Palace Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Pinnacle Gold Mining Compa/ny. 
Pending on demurrer. 

People vs. The Smoky Hill Mining Company. 
Pending. 

People vs. The Maggie Gold Mining Company. 
Dismissed on compromise payment. 

People vs. The Waldorf Mining d Milling Company. 
Judgment for plaintiff. 

People vs. The East Gold Hill Mining d Milling Company. 
Pending. 

m 

People vs. The Spencer Seedless Apple Company. 

Pending. 

« 

People vs. The Reserve Gold Mining Company. 
Pending on motion to separate causes. 

People vs. The Rattler Gold Mining Company. 
Pending on motion to separate causes. 

People vs. The Boomer Mining Cimpany. 
Pending. 

The People vs. The Star King Gold Mining Company. 
Pending. 
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People V8. The Denver City Water Works Company. 
Pending on motion to separate causes. 

People V8. The Beaton Light Cold Mining Company. 
Pending. 

People vs. The Chicolo Consolidated Gold Mining Company. 
Pending. 

People vs. The London Mountain Railway Tunnel d Mining Com- 
pany. 

Pending. 

People vs. The Cripple Creek Consolidated Mining Company ^ 
Pending. 

People vs. The Commonwealth Power d Electric Compa/ny. 
Dismissed on compromise payment. 

People vs. The Virginia M. Consolidated Mining Company. 
Pending. 

People vs. The Matt France Mining d Milling Company. 
Judgment for plaintiff. 

People vs. The Gold Heights Mining d Milling Company. 
Pending. 

People vs. The Columbia Land d Cattle Company. 
Judgment for plaintiff. 

People vs. The Ute Pass Improvement Company. 
Pending. 

People vs. The Last Dollar Gold Mining Company. 
Pending. 

People vs. The Ida May Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Radio Sulpho Company. 
Dismissed on compromise payment. 
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People V8. The Edina Mining & Milling Company. 
Judgment for plaintiff. 

People V8. The Monarch Consolidated Gold & Copper Mining d 

Smelting Company. 

Pending. 

People vs. The Colorado Chemical & Manufacturing Company. 
Judgment for plaintiff. 

People vs. The Fort Pitt Gold Mining Company. 
Pending. 

People vs. The Sonora Gold Mining and Milling Company. 
Pending. 

People vs. North America Land Company. 
Dismissed on compromise payment. 

i 

People vs. Nevada Potver Mining d Milling Company. 
Pending. 

People vs. Majestic Copper Mining d Smelting Company. 
Judgment for plaintiff. 

People vs. Carhondale Copper Mining d Smelting Company. 
Pending. 

People vs. Aztec Mines Company. 

Dismissed on compromise payment. 

People vs. Isabella Mines Compa/ny. 
Dismissed, on compromise payment. 



CIVIL CASES IN THE DISTRICT COURT OF BOULDER 

COUNTY. 

May Dies vs. Thomas V. Wilson^ Executor. 

Action to recover funds claimed by the State University. 
Judgment for defendant. 
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CIVIL CASES IN THE DISTRICT COURT OF PUEBLO 

COUNTY. 

People ex reh State Board of Horticulture^ vs, Kenekan, Auditor. 

Application for writ of mandamus. Dismissed on motion of 
plaintiff. 



CIVIL CASES IN THE DISTRICT COURT OF FREMONT 

COUNTY. 

People vs. Locke. , 

Action on a claim of the Penitentiary. Pending. Case ready 
for trial. 



CIVIL CASES IN DISTRICT COURT OF HUERFANO 

COUNTY. 

People ex rel. Ja/mes B, Foley, Public Examiner, vs. Montez as 

Clerk and Recorder. 

Action by Public Examiner for writ of mandamus. Case dis- 
missed. 



CIVIL CASES IN THE DISTRICT COURT OF LAKE COUNTY 

In re Estate of Waldemar Arens. 

Appeal from the County Court by the State in the matter of 
the assessment of an inheritance tax. Judgment reversed. 



CIVIL CASES IN THE DISTRICT QOURT OF LARIMER 

COUNTY. 

Larimer d Weld Reservoir Company vs. Comstock, State Engineer. 
Action for injunction. Pending. 



CIVIL CASES IN THE DISTRICT COURT OF DOUGLAS 

COUNTY. 

The Denver Suburban Homes & Water Company vs. A. E. Cray, 

etal. 

Action for injunction. Temporary injunction denied. 
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CIVIL CASES IN THE COUNTY COURT OF THE CITY AND 

COUNTY OF DENVER. 

In re Estate of Louis Burky Deceased. 

The State intervened, claiming the estate on the grounds that 
there were no heirs. Upon showing to the contrary the petition 
was withdrawn. 



In re Estate of Julia Merritt, Deceased. 

Action to obtain a remission of interest on inheritance tax. 
Denied. 



' In re Estate of Hugh D. McAlister. 
Action involving inheritance tax. Pending. 



B. E. Woodward, Ad/nvinistrator, vs. Kenehan, Auditor. 
Action for writ of mandamus. Pending. 



CIVIL CASES IN THE COUNTY COURT OF DOUGLAS 

COUNTY. 

In re Estate of John Legman, Deceased. 
Petition for escheat. Judgment for the State. 



CIVIL CASES IN THE COUNTY COURT OF MONTEZUMA 

COUNTY. 

In re Estate of Anthony Barret. 
Petition for escheat. Judgment for the State. 



CIVIL CASES IN THE COUNTY COURT OF EL PASO 

COUNTY. 

In re Estate of Margaret D. Hayes. , 

Suit involving inheritance tax. Constitutionality of inherit- 
ance tax law upheld. 



1 



42 BIENNIAL REPORT 

In re Estate of James S. IbhisoUy Deceased. 
Petition for appraiser. Petition withdrawn. 



CIVIL CASES IN THE COUNTY COURT OF ARAPAHOE 

COUNTY. 

V In re Estate of Thomas F. Walsh, 

This action involves an inheritance tax. Pending on stipula- 
tion regarding the taking of evidence. 
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OPINIONS 



The President of the State Agricultural College is not a civil oificer 
within the meaning of section 6, article VII, of the State Constitution, 
which requires such oflficers to be qualified electors. 

A position growing out of a contract relation of the Government 
is not an office in the legal sense of the term. 

The President, as a member of the Board, has no right to vote on 
any question in which he has a direct personal interest. 

Since the President holds his position under a contract of employ- 
ment, the position becomes vacant at the expiration of the term for 
which he was 'appointed. 



Denver, Colo., April 13, 1909. 
HON, JOHN F. SHAFKOTH, 
Governor of Colorado, 
State Capitol. 

Sir — In reply to your question as to whether or not the 
provisions of section 6 of article VII of the State Constitu 
tion apply to the position of President of the State Agricul- 
tural College so as to render ineligible to that oflSce all per- 
sons not qualified electors, I beg to state that in my opinion 
that constitutional provision does not apply to the President 
of the college because he is not a civil officer within the mean- 
ing of that section. 

He holds his position by virtue of a contract of employ- 
ment with the State Board of Agriculture; and it is well set- 
tled that a position growing out of a contract relation with 
the government through one of its instrumentalities, is not an 
office in the legal sense of the term. 

Hon. E. M. Ammons, a member of the State Board of Agri- 
culture, has submitted several questions upon which an opin- 
ion is desired for the use of the board, and I therefore append 
hereto the qiiestions and my replies to the same: 

"1. Has the President of the Agricultural College, in his 
capacity of an ex officio member of the State Board of Agri- 
culture, the right to vote on a motion removing him' from the 
position of President of the Agricultural College?'^ 

The President of the Agricultural College, in his capacity 
as ex officio member of the State Board of Agriculture, has 
no right to vote on any question in which he has a direct per- 
sonal interest; and this includes, of course, a motion to re- 
move him from the presidency of the college. The law on this 
point is well settled. 
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**2. The statute fixing no term of office for the President 
of the Agricultural College, but the Board having appointed 
him to serve for two years, does the office of President become 
vacant at the expiration of the two years or does he hold office 
until his successor is elected and qualified?" 

Since the President of the College, as above stated, holds 
his position under a contract of employment for a definite term, 
the position becomes vacant, at the expiration of the term 
for which he was appointed. The provision of the Constitu- 
tion (article XII, section 1) by which civil officers hold office 
until their successors are qualified, does not, for the reasons 
above stated, apply to this position. 

^*3. Would the adoption of a resolution by the State Board 
of Agriculture appointing a new President of the College have 
the effect of removing the present incumbent ipso facto, or 
is it necessary to first adopt a resolution creating the vacancy?" 

While the adoption of a resolution appointing a new Pres- 
ident might be held to work a removal of the incumbent, it 
could not do so unless the intent so to do was so clearly ex- 
pressed as to amount to a resolution of removal. 

The more orderly method would be, first, to create a va- 
cancy in the office and then fill it. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



Constitutionality of S. B. 416 — Judicial District, Teller county. 



Denver, Colorado, April 27, 1909. 

HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Dear Sir — In compliance with your request, I have exam- 
ined Senate Bill 416, and it is my opinion that the objections 
thereto, from a constitutional standpoint, are so grave and un- 
answ^erable that the proposed measure should become the sub- 
ject of an executive veto. 

This conclusion is based upon the following considerations, 
to wit: 

1. The title of said bill is as follows: "An act to re- 
establish certain judicial districts of the State of Colorado and 
to ^x the terms of court thereunder; to provide for a second 
judge for the Eleventh Judicial District; to decrease the num- 
ber of judges of the Fourth Judicial District; to provide for 
the performance of the duties of the office of District Attorney 
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of the Fourth Judicial District, and to repeal all acts and 
partg of acts inconsistent therewith." 

It appears therefrom that in the estimation of the author 
of the bill, the transfer of Teller county from the Fourth to 
the Eleventh Judicial District, should and would be accom- 
panied by an increase of judicial facilities in the latter district 
commensurate with the proportions its volume of business 
would necessarily assume by reason of such an extensive addi- 
tion thereto. The one proposition bears such a close and indis- 
soluble relationship to the other that both of them, therefore, 
are expressed in the title as component parts of one indivisible 
exclusive and primary purpose. 

The Supreme Court of Colorado has uniformly held that 
where part of a legislative act is void, the residue may be sus- 
tained provided it is complete in itself and capable of execu- 
tion in accordance with the apparent legislative intent, wholly 
independent of that which was rejected; but, that if the residue 
of the act cannot st£|,nd with the void part eliminated, then 
the whole act must fall. ' 

It is a matter of common knowledge that there are four 
judges in the Fourth Judicial District, while the Eleventh Dis- 
trict has only one, and it is a facr equally undeniable that 
Teller county contributes such a large proportion of the busi- 
ness of the Fourth Judicial District as to consume substan- 
tially the entire time of one of the judges thereof. Indeed, 
it was because of this fact that the number of judges in the 
F'ourth Judicial District was increased from two to three. The 
transfer of Teller county from the Fourth to the Eleventh Dis- 
trict would, therefore^ result in such a substantial decrease in 
the business of the Fourth District that one or more of its 
judges would be unnecessary and useless. At the same time, 
such a change would so augment the business of the Eleventh 
District that its one judge would be utterly insuflScient there 
for. 

It must be presumed that the members of the General As- 
sembly were and are thoroughly familiar with the volume of 
business transacted in the Fourth and Eleventh Judicial Dis- 
tricts, and that they would not have proposed such a reduc- 
tion of the business of the Fourth Judicial District as the re- 
moval of Teller county therefrom would have entailed, with- 
out a proper reduction in the number of judges thereof; and, 
on the other hand, would not have considered for a moment 
such an increase in the business of the Eleventh Judicial Dis- 
trict as the addition of Teller county thereto would have im- 
posed, without providing a second judge therefor. 

Advised as to these conditions and informed by the title 
of the bill that the transfer of Teller county from the one dis- 
trict to the other would be attended by such adequate judi- 
cial provisions as would preclude any abnormal situation in 
either of the districts affected thereby, it must be clear that 
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in the minds of the legislators the one measure w^s an in- 
ducement to the other, and that neither of them could have 
been enacted in the absence of the other. 

2. Section 3 of the bill provides: 

"The number of district judges for the Fourth Judicial 
District of the State of Colorado shall be decreased to two, 
making two judges for the said Fourth Judicial District, and 
the judges of said Fourth Judicial District now residing within 
the limits of the Fourth Judicial District as hereby created 
shall continue to be for their respective terms of office judges 
of the said Fourth Judicial District." 

Section 7 of said bill provides: 

"The number of district judges for the Eleventh Judicial 
District of the State of Colorado shall be increased by the 
addition of one judge, making in all two judges for the said 
Eleventh Judicial District, and the judge of the Fourth Judi- 
cial District now in office who resides in the county of Teller 
shall for the remainder of his term of office be a district judge 
for the Eleventh Judicial District of the State of Colorado 
as hereby constituted." 

Section 14 of article VI of the Constitution of Colorado 
provides as follows: 

"The General Assembly may, whenever two-thirds of the 
members of each house concur therein, increase or diminish 
the number of judges for any district, or increase or diminish 
the number of judicial districts and the judges thereof. Such 
districts shall be formed of compact territory and bounded by 
county lines; but such increase, diminution or change in the 
boundaries of the district shall not work the removal of anv 
judge from office during the term for which he shall have been 
elected or appointed." 

Since the purpose of the bill was, among other things, to 
increase the number of judges in^the Eleventh District, and 
decrease the number of judges in the Fourth District, the 
measure required, under the section of the Constitution above 
quoted, a two-thirds vote for its passage. It received such 
two-thirds vote in the Senate, but failed to secure such pro- 
portion of the vote in the House, as disclosed by the Journals 
of these bodies. 

Sections 3 and 7 of the bill, it is conceded, failed of pass- 
age, therefore, and as I have endeavored to show, these sec- 
tions are so obviously necessary to the remainedr of the bill as 
indicated by the title thereof, that without them the act would 
be incomplete and incapable of execution in accordance with 
the apparent legislative intent. 

In my opinion, it is clear that this bill would not have 
received the votes of even a majority of the House if sections 
3 and 7 had been eliminated from the bill, and it was under- 
stood by that body that the transfer of Teller county from 
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the Fourth to the Eleventh Judicial District would be unac- 
companied either by an increase in the judicial facilities of the 
Eleventh District or a decrease in the number of judges of 
the Fourth District. 

3. The bill which has been enrolled and submitted to you 
for your approval has never been passed by the General As- 
sembly. It is true that in its entirety it passed the Senate, 
but such bill did not pass the House. Assuming, for the sake 
of the argument, that sections 3 and 7 thereof are separable 
from the rest of the bill, and that the House could and did, 
by its majority vote, pass the remainder of the bill, the result 
of such proceeding was to amend it as effectually as if the 
said sections had been stricken out by an affirmative motion 
to that end. So, it appears that the Senate passed one bill 
and the House another. Neither body passed it in the form, 
in which it was adopted by the other. There was an entire 
absence of that concurrence between the two branches of the 
General Assembly which is absolutely required by the Con- 
stitution. 

There are other features of the bill which violate provi- 
sions of the Constitution, but, in my opinion, the foregoing 
considerations are sufficient to warrant the exercise of your 
executive prerogative. 

It has been urged that if the constitutionality of the bill 
is in doubt, such doubt should be resolved by you in favor 
of its validity. The constitutionality of this measure is in- 
volved in no doubt. Its contravention of the Constitution in 
various particulars is so clear, and its invalidity so manifest, 
that nothing but the insistence of its advocates and the far- 
reaching consequences that would follow your approval of the 
measure, could justify me in consuming so much of your time 
and patience in this discussion. But, in no event, is the rule 
of construction above mentioned applicable to your considera- 
tion of this or any other measure presented to you for your 
approval. It is a principle by which the judiciary alone may 
be influenced in their determination of the constitutionalitv 
of an act. As has been aptly stated by an eminent jurist: "A 
bill is an entirety, and a law is the product of the combined 
harmonious and unanimous action of the legislative and exec- 
utive departments of government." 

You are essentially a factor in the enactment of .a law, 
and are entitled to exercise your executive functions in re- 
spect thereto without the restraint of such a rule of construc- 
tion. You are no more required or expected to resolve any 
doubt in favor of a bill presented to you for approval than 
is the Senate or the House required or expected to resolve 
any doubt in favor of a bill that comes from one to the other. 

The measure under consideration, if given the color of 
validity by your approval, will precipitate expensive litigation, 
entail uncertainty and confusion in the administration of just- 
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ice in Teller county, and eventually receive the condemnation 
of the Supreme Court, but only after the commninity and the 
people directly concerned have sustained irreparable loss and 
damage. 

Respectfully yours, 

JOHN T. BARNETT, 

Attorney General. 

By J. M. BRINSON, 

Deputy Attorney General. 



S. B. Nos. 337 and 338, W^estem Federation of Miners classification. 



April 28, 1909. 

HON. JOHN F. SHAFROTH, 

Governor of Colorado. 

Sir — We have under consideration Senate Bills Nos. 337 
and 338, these being acts making appropriations to pay the 
claims of the Western Federation of Miners and the Miners' 
Union Building Association as expressed in their titles, "against 
the State of Colorado, for the appropriation and destruction 
for military purposes," or, "for the use of, for military . pur- 
poses and damages done, by the State of Colorado," to the 
property of these associations in the county of Teller, during 
the year 1904. 

You have submitted to us the single question whether 
these acts belong to the first class of appropriations, as de- 
fined by section 166 of the Revised Statutes of 1908, or to some 
other class in that division. 

The section of the statutes referred to above provides: "In 
ease the available revenues of the State for any fiscal year are 
insufficient to meet all the appropriations made by the Gen- 
eral Assembly for such year, such appropriations shall be paid 
in the following order: First, the ordinary expenses of the 
legislative, executive and judicial departments of the State 
government, and interest on the public debt, shall first be paid 
in full." ♦ ♦ ♦ 

The statute goes on to make appropriations for all insti- 
tutions wherein inmates are confined involuntarily, constitute 
the second class, appropriations for educational and charitable 
institutions to cover the third class, and appropriations for 
other officers, bureaus and boards to make up the fourth class. 

The fifth class is defined as follows: "All other appropri- 
ations made pro rata out of the general fund shall next be paid 
from all revenues available to meet such appropriations." 
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The claims intended to be paid by the&e appropriations are 
expressed in the act to have been directly caused by the mili- 
tary department of the State. 

Assuming this to be the fact, they cannot be considered 
"ordinary expenses of the legislative, executive and judicial 
departments." That phrase is adopted from section 32 of arti- 
cle V of the Constitution verbatim, with the exception of the 
words, "and for public schools." This section defines the mat- 
ters which may be included in the general appropriation bill. 

It would seem, therefore, that the Legislature intended to 
adopt as of the first class part of the subjects of appropria- 
tion allowable in that bill. This conclusion is made certain 
by the fact that the Supreme Court, in a series of cases begin- 
ning with the 13th Colorado, page 316, has declared that, in- 
dependent of any statute defining the preference of appropria- 
tions, the ordinary expenses of the State departments are su- 
perior to all other appropriations. Moreover, they constantly 
use the term "for the fiscal year, ' in speaking of these ex- 
penses. It seems clear from these facts that the Supreme 
Court and the Legislature have intended to prefer only the 
ordinary and usual running expenses of the State departments 
for the current year in making their classification of appropria- 
tions. The claims covered by the Senate Bills submitted to 
us are extraordinary expenses, and for a year now past. They 
cannot, in our opinion, be considered legally as of the first 
class. 

Respectfully, 

JOHN T. BARNETT, 

Attorney Greneral. 

By JAMES G. ROGERS, 

Assistant Attorney General. 



S. B. 32, continuing appropriation for the State Normal School. 
"All bills for raising revenue shall originate in the House of Rep- 
resentatives." 



Denver, Colorado, April 28, 1909. 

HON. JOHN F. SHAFROTH, 

Governor of Colorado, 

State Capitol. 

Sir — We have had under consideration for some time, Sen- 
ate Bill No. 32, entitled "An Act making an annual and contin- 
uing appropriation for the support and maintenance of the State 
Normal School of Colorado, at Greeley." 
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The questions submitted to us are, whether this act as a 
revenue bill should have originated in the House, and, whether 
the title is sufficient to cover the provisions of the bill. 

The bill makes a continuing appropriation of one-fourth 
of one mill for the State Normal School at Greeley, and requires 
that the State Board of Equalization and other officers whose 
duty it is to make the annual state levy and assessment, extend 
and assess that appropriation in a separate column. 

Senate Bill 32 is a modification of the Laws of 1899, page 
105, which, in turn, was a modification of the laws of 1895, 
page 96. The first of these statutes in time made an annual 
appropriation of one-sixth of one mill for this institution; the 
next, raised that appropriation to one-fifth of a mill, and the 
present bill increases it to one-fourth of one mill. All of these 
bills were senate bills, and all of them were under titles practic- 
ally identical with the title of the bill considered herein. 

The State Constitution, article V, section 31, requires that: 
"All bills for raising revenue shall originate in the House of 
Representatives; but the Senate may propose amendments as in 
case of other bills." 

There are no Colorado Supreme Court cases defining the 
meaning of this phrase, "raising revenue." The phrase is gen- 
erally defined, however, to be equivalent to levying taxes. In 
other words, if the effect of a statute is to levy a state tax on 
property, whether it increases or diminishes that tax, the bill 
is one raising revenue. 

By section 5671 of the Revised Statutes of 1908, an annual 
tax of four mills for State purposes is required to be levied, 
unless the State Board of Equalization prescribes a lower levy. 
There are two or three sections in the statutes making appro- 
priations with provisions \erj similar to these, for other State 
institutions. If the bill here considered, or the other bills with 
similar provisions must be construed as rendering mandatory 
the levy of a stafe tax of one-fourth of a mill, or whatever per 
centage they prescribe, they are unquestionably bills for raising 
revenue, and must originate in the House. 

If, however, they can be construed merely as prescribing 
the manner of levying, the bills need not be declared measures 
raising revenue. 

The former interpretation would seem to be that made by 
the Supreme Court, from oMter dicta, on page 204, in the case 
of Stewart vs. Nance, 24 Colo., 194. This declaration, however, 
is not sufficient to justify an assertion by this department that 
the bill is unconstitutional and should not be signed by your 
Excellency. 

The title of the bill, as quoted above, would cover only 
an appropriation and the modus operandi of making the same. 
This is an additional weight in the scale, leading to the con- 
clusion that the legislature intended not to make mandatory 
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a levy previously discretionary with the State Board of Equal- 
ization, but only to prescribe certain details of convenience 
for a general continuing appropriation. 

It is clear from the above discussion that the constitu- 
tionality of this bill, from the fact that it originated in the 
Senate and that the title is extremely narrow, is in grave doubt. 
To maintain the constitutionality at all, it is necessary to give 
the act a construction not very easily justified by its wording. 

From the fact that the legislature has passed acts almost 
identical with this, and that those acts have stood on the 
statute books for many years, strong arguments for the con- 
stitutionality of the bill may be derived. 

Under all the circumstances, this department is not justi- 
fied in advising you outright that the bill is invalid. 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 

Bv JAMES GRAFTON ROGERS, 

Assistant Attorney General. 



H. B. 470, constitutionality. 
"High Grade bill." 



HON. JOHN. F. SHAFROTH, 

Governor of Colorado, 

State Capitol. 

Sir — In compliance with your request for an opinion as to 
the validity of House Bill 470, I submit the following: 

The title of this act is: "An Act to facilitate the detection 
of ore, mineral and bullion thieves." 

The act provides that no person shall buy or sell ore, 
minerals or bullion in less than car-load lots, without first 
procuring a license from the Commissioner of Mines which 
license must be renewed yearly with an annual license fee of 
one hundred dollars; and, further, that the licensee shall 
keep a detailed record concerning each purchase of ore; that 
the licensee shall give a bond in the amount of five thousand 
dollars for the faithful performance of the provisions of the 
act and that any person damaged by the licensee's failure to 
comply with the provisions of the act may sue on the bond and 
recover damages. It is further provided that any person 
violating the act shall be guilty of a felony, subject to im- 
prisonment in the penitentiary from six months to five years and 
a fine of not less than one hundred dollars nor more than five 
thousand dollars. 
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It is further provided that one or more purchases or sales 
of such ore, etc., in less than car load lots shall be construed as 
engaging in the business of buying and selling ores within the 
meaning of the act. 

Article V, section 21, of the State Constitution provides that 
"No bill except general appropriation bills shall be passed con- 
taining more than one subject, which shall be clearly expressed in 
the title." 

The first question to be considered is, Is the subject of this act 
expressed in the title? 

Our Supreme Court holds that this provision of the Constitu- 
tion is mandatory, and that every act not complying with it is 
invalid. The purpose of this requirement has often been discussed 
and its importance pointed out. 

In In Re Breene, 14 Colo., 401, the court, discussing this pro- 
vision, said that its purjjose was forcibly stated in Dorsey's 
Appeal, 72 Pa. St., 192, as follows : 

"Another purpose was to give information to the members or 
others interested, by the title of the bill, of the contemplated 
legislation, and thereby to prevent tha passage of unknown and 
alien subjects which might be coiled up in the folds of the bill." 

Our court then says : 

"The provision undoubtedly deals with legislative procedure ; 
the obedience thereto directly results in advising the people of the 
contents of the bills that have become laws. It is quite as impor- 
tant to the oflScial or the private citizen that he have the highest 
facilities for knowing the existing law as that he have opportunity 
to offer criticism or suggestion upon pending legislation. He 
should not be left to discover, ^coiled up in the folds' of an act 
apparently in no wr\ concerning him, a provision affecting his 
most important intei^sts. For instance, legislation seriously mod- 
ifying the mechanic's lien or exemption laws should not be hidden 
under the title relating exclusively to railroads. This, the consti- 
tutional provision before us prevents. Therefore, while its pri- 
mary purpose is to avoid surprise and fraud upon the legislators 
and people in the enactment of laws, a further important and 
beneficient end is attained." 

The court then points out that a comprehensive title may 
properly include the general subdivisions of the subject there ex- 
pressed, and adds: 

"But the legislature may, on the other hand, undoubtedly 
contract the scope of a title to the narrowest limits. 

"When, however, in the exercise of this discretion, it sees fit 
to thus restrict the title, care must be taken not to transcend in 
the body of the bill the limit thus voluntarily fixed. ♦ ♦ ♦ if 
the title of a bill be limited to a particular subdivision of a gen- 
eral subject, the right to embody in the bill matters pertaining to 
the remaining subdivisions of such subject is relinquished. To 
hold otherwise would be to disobey the constitutional mandate 
and invite the grave evils sought to be avoided thereby. 
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"It will not do to say that the general subject of legislation 
may be gathered from the body of the act, for, to sustain the legis- 
lation at all, it must be expressed in the title. Moreover, we are 
bound to assume that the word ^clearly' was not incorporated into 
the constitutional provision under consideration by mistake. It 
appears in but few of the corresponding provisions of other state 
Constitutions — a fact that could hardly have been unobserved by 
the convention. That this word was advisedly used, and was 
intended to affect the manner of expressing the subject, we can 
not doubt. The matter covered by legislation is to be ^clearly,' 
not dubiously or obscurely, indicated by the title. Its relation 
to the subject must not rest upon a merely possible or doubtful 
inference. The connection must be so obvious as that ingenious 
reasoning, aided by superior rhetoric, will not be necessary to 
reveal it. Such connection should be within the comprehension 
of the ordinary intellect as well as the trained legal mind." 

The title to this act appears to fall within the classes men- 
tioned by the court in which the scope is contracted to narrow 
limits. The subject expressed is the facilitation of the detection 
of ore, mineral and bullion thieves. The body of the act provides 
a licensing system which may aid in the detection of such thieves, 
but this only as a secondary and somewhat remote result of its 
provisions, the main purpose being, as expressed in section 11, 
"To more effectually prevent the stealing of ores, mineral and 
bullion by rendering the sale and disposal thereof when stolen 
more difficult and detection more certain." It is not clearly stated 
whether this detection thus rendered more certain is of the 
thieves of the ore, but it is assumed that it refers to the parties 
taking the ores. 

While the method thus proposed may be effected to accomplish 
these two objects, it is not such as is at all suggested by the title. 
A buyer of a single lot of ore from a person of known integrity 
would not be advised by this title that "coiled up in the folds" 
of the act was a provision by which, if he had no license, he was 
guilty of a felony and subject to imprisonment in the Penitentiary, 
with a possibility of a five thousand dolljir fijie in addition. 

This constitutional provision was, as stated by Judge Helm 
in the Colorado case just cited, intended to afford protection in 
this class of cases. The title of the act apparently in no way 
concerns an honest buyer buying from reputable persons. Parties 
regularly engaged in ore buying would also be left to discover this 
very important matter "coiled up in the folds" of the act. Looking 
through the titles of acts for provisions respecting their business, 
they would not in this title discover anything to indicate that it 
directly concerned them, and that they must have a license to 
follow a perfectly legitimate calling, in which they may have been 
engaged for years. 

It is not sufficient under the rule as above laid down that, by 
a consideration of special circumstances not of general knowledge, 
and by a train of "ingenious reasoning aided by superior rhetoric," 
it will appear that the methods provided in the act will aid in 
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detecting thieves. As the court said : "The matter covered by the 
legislation must be clearly, not dubiously or obscurely, indicated 
by the title." 

The different parts of the act may properly be said to form 
but one subject — the regulation of the business of ore buying — 
but that subject is not even suggested in the title. So far is it 
from being true that the subject of the act is the detection of ore 
thieves, and this fact so clearly appears that the legislative as- 
sembly deemed it necessary to point out in terms in section 11 
how this authorized procedure would operate to prevent stealing 
ore and aid in detecting ore thieves. Instead, then, of this pro- 
vision in section 11 being conclusive upon the question now under 
consideration, and foreclosing all discussion of the aptness of the 
title to express the subject of the act, it amounts to an acknowl- 
edgment of the Legislature that such was not the fact. 

Some confusion seems to exist in the minds of those who 
aflSrm the validity of the act, because they assert, as a sufiScient 
answer to this objection as to the title, that all parts of the act 
are germane to its purpose, and form one harmonious whole. 
This, however, is to test the question, not by the title, but by the 
apparent purpose of the act. It is in direct conflict with the 
decision above quoted, where it is pointed out that it will not do 
to say that the general subject of legislation may be gathered from 
the body of the act, but it must be expressed in the title. Nor 
is it enough that the act is well calculated to effect the object 
intended. That has no bearing upon this question of the title. 

The subject of an act and the purpose of its enactment may 
be widely different, and evidently are so in this case. While in 
some Constitutions the word "object" is used instead of "subject," 
it is perfectly clear that "object" as there used is not intended 
to be synonymous with the purpose of the act. It is the object 
legislated about that is intended, and that may be fairly consid- 
ered synonymous with the subject of legislation. 

This distinction is clearly pointed out in the case of Harlan 
vs. Territory (Washington), 13 Pac, 453, where the court, in dis- 
cussing the word "object" used in the organic act, instead of "sub- 
ject," said : 

"If any distinction is to be made, it seems to me that the word 
^object,' in the connection in which it is used, is obviously of 
broader significance than the word ^subject.' ^Object' may be used 
as having the sense of effect — the thing intended to be accom- 
plished, not the means by which it is to be accomplished, which is 
properly the 'subject.' For instance, the object of the act under 
question was to confer the elective franchise on females ; its sub- 
ject was the subject-matter on which, in accomplishing that object, 
the legislative will operated — viz., the section of the Code defining 
the qualifications of electors." 

It is true that our Supreme Court has in one case held that 
"subject," as used in section 32 of article V of the Constitution, 
may be given a meaning substantially equivalent to "purpose," 
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but it expressly excludes the word "subject" as used in section 21 
from that ruling. The word "subject," as there discussed, was 
used in prohibiting appropriation bills embracing more than one 
subject. That decision, therefore, throws no light upon this ques- 
tion. In this act the subject, as above stated, is the regulation of 
ore buying, and comprehensive machinery to that end is provided 
in the act. 

The purpose of. the regulation is also stated in the act to be 
twofold — to prevent the stealing of ore by making it difficult to 
dispose of it, and, by a system of records, make it easy to trace 
stolen ore, which would operate both as a deterrent and as a 
means of tracing the ore, and possibly of detecting the thieves. 

If, then, the object or purpose is, as some assert, identical 
with the subject, we have here an act with two subjects — one pre- 
ventive and the other detective. This would, as a double subject, 
come within the inhibition of this very provision, and make the 
act invalid. But the subject and object — that is, the ultimate 
purpose of the act — are not always, and perhaps not generally, 
the same. The subject of an act in a case like this is to be ex- 
pressed by some general term descriptive of the means or methods 
by which the purpose of the act is to be worked out. This is due 
to the fact that in this and like cases the remedy sought results 
from a series of steps, and not obviously and directly. That this 
desired result will follow appears only by a process of reasoning 
which, as we have already seen, does not come within the rule 
laid down by our Supreme Court. 

To illustrate the distinction above drawn — in an act provid- 
ing for the assessment and collection of taxes — the object and 
purpose of the act and the subject are practically identical, as 
will be seen at a glance. But in "An act to regulate the sale of 
intoxicating liquors and provide against the evils resulting there- 
from" the subject and purpose are not the same. The purpose is 
clearly to prevent drunkenness; yet an act so entitled must not 
include a provision making it unlawful to become intoxicated. 
Such a provision in an act thus entitled is invalid. 

State vs. Young, 47 Ind., 149. 

To the same effect is State vs. Barrett, 27 Kan., 220, in which 
the court points out the clear distinction between the subject of 
legislation and its purpose, and holds that a matter clearly appro- 
priate to the purpose, but not expressed in the title, is not a valid 
part of the law. This distinction effectually disposes of the point 
urged, — that section 11, which states the purpose of the act, fore- 
closes discussion of the sufficiency of the title. 

Such a declaration in a law as to its purpose may be valuable 
where a court is called upon to construe the law, but can have 
no bearing upon a question like this. If this act contained a 
provision imposing a new penalty for stealing ore it would be 
invalid, not being included in the title (Brooks vs. People, 14 
Colo., 418; State vs. Persinnger, 76 Mo., 346); yet it is urged 
that, undpT» this title, a felony may be created and persons may 
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be subject to its penalties who have no connection with ore thieves 
or ore stealing. 

Under the title of "An act to provide for the assessment and 
collection of revenue," a provision for the recovery of a penalty 
from a county by a purchaser at a tax sale, when no taxes were 
in fact due, is void, because not included in the title (Rio Grande 
County vs. Wheelan, 28 Colo., 435) ; yet under this title, in which 
penalties and punishment are not mentioned, a penitentiary sen- 
tence may be inflicted and a five thousand dollar penalty be 
imposed if the act is valid. 

In an act entitled "An act to provide for the extension of 
the right of way for ditches, canals and feeders of reservoirs in 
certain cases," etc., it was held that a section of the act requiring 
certain things to be done by all persons thereafter constructing 
or enlarging any ditch, canal or feeder was invalid, because the 
subject was to be strictly limited to that expresses in flie title, 
which was, the court said, the extension of the right of way of 
ditches. 

It was urged in that case that the second section, held in- 
valid, was properly a part of the subject-matter legislated upon; 
but the court held that, under the Breene case, supra, the subject 
must be clearly indicated by the title. 

In view of these decisions, and of many others from other 
states which might be quoted, it seems perfectly clear that this 
act does not comply with the constitutional requirement, and is, 
for that reason, invalid. 

There is a serious question, also, whether or not this act, in 
its classification of ore buyers, is not unreasonable. It is not 
readily apparent that the division of buyers into those who buy 
in carload lots and those who buy in less than carload lots is 
natural and not arbitrary. It is, further, an open question as 
to the right of the Legislature, conceding the wide discretion it 
has in the enactment of police regulations, to limit a natural right 
to buy and sell a product in the dealing of which directly no 
injury arises to the public and in the regulation of which the 
object to be attained, as expressed in the title, is to assist in 
enforcing the criminal laws of this State. If this be a part of the 
criminal procedure, then, under the authorities, it is not a proper 
subject for the exercise of police power. 

Inasmuch, however, as I am of the opinion that the bill under 
consideration is unconstitutional because of its defective title, 
these other matters need not be fully discussed. 

Respectfully submitted, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attornev General. 
April 80, 1909. 
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Re H. B. 582. 

Regulating fees of county and precinct officers. 

Unconstitutional. 



Denver, Colorado, May 4, 1909. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Dear Sir — I have examined House Bill 5S2, in accordance 
with your request, and I am of the opinion that such bill is in 
direct conflict with section 15, article XIV of the Constitution 
of the State. This section reads as f ollow^s : 

"For the purpose of providing for and regulating the com- 
pensation of county and precinct officers, the general assembly 
shall by law classify the several counties of the State according 
to population, and shall grade and fix the compensation of the 
officers within the respective classes according to the population 
thereof. Such law shall establish scales of fees to be charged 
and collected by such of the county and precinct officers as may 
be designated therein for services to be performed by them re- 
spectively; and where salaries are provided, the same shall be 
payable only out of the fees actually collected in all cases where 
fees are prescribed. All fees, perquisites and emoluments above 
the amount of such salaries shall be paid into the county 
treasury." 

It is, therefore, expressly required that where salaries are 
provided, the same shall be payable only out of the fees actually 
collected in all cases wnere fees are prescribed. Justices of the 
peace and constables present cases where fees are prescribed, and 
sections 2539 and 2540 of the Revised Statutes, 1908, contain the 
scale of fees applicable to these offices, while sections 2521 and 
2565 classify the several counties of the State as prescribed by 
said constitutional provision. 

Therefore, since these are public offices for which a scale of 
fees is provided by law, the general assembly has no power to 
enact a measure which provides for the payment of the salaries 
of a justice of the peace or constable out of the general treasury, 
regardless of the amount of fees earned and collected. 

In my opinion, the Twentieth Amendment to the Constitu- 
tion, as construed by the Supreme Court, can in no way affect 
the foregoing considerations. 

I believe the purpose which this bill was intended to effect is 
a wise and beneficent one, but I am of the opinion that it cannot 
be accomplished in view of the constitutional provisions to which 
your attention has been called, so long as fees are prescribed by 
law for the offices of justice of the peace and constable. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 
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Power of Board of Equalization to raise county valuation. 



Denver, Colo., August 9, 1909. 

HON. JOHN F. S-HAFROTH, 
Governor of Colorado, 
State Capitol. 

Sir — In response to 3'our request for an opinion relative 
to the power of the State Board of Equalization to raise the 
valuations in a county above that listed bv the assessors, I beg 
to state that I have examined the authorities upon this proposi- 
tion, and conclude that section 5765, Revised Statutes, 1908, 
specifying that the Board of Equalization shall have power either 
to increase or decrease the aggregate value of all taxable property, 
not exceeding ten per cent, in one year, as an incident to equal- 
ization, is unconstitutional, and that the board has no right or 
authority to change such valuations in any amount or degree. 

This conclusion is based upon the two Colorado cases bear- 
ing directly upon this question, viz. : 

Crawford vs. Lothrop, 3 Colo., 428. 

People vs. Ames, 27 Colo., 126. 
I do not consider these decisions entirelv consistent, and 
believe that in time some of the things decided will be reversed. 
For instance, the court holds that when the Constitution created 
the oflSce of assessor he is thereby clothed with all the powers 
usually pertaining to that office, one of which is authority to 
value property for the purposes of taxaljjon. At the same time, 
the court decides in another case, not herein mentioned, that an 
act of the legislature transferring the power to value railroads to 
the State Board of Equalization, is a constitutional statute. 

It would appear that if the legislature has the constitutional 
power to authorize the Board of Equalization to assess railroads, 
logically, it would have the power to authorize the State Board 
of Equalization to value cattle. The power to do either is derived 
from the same source. 

Nevertheless, from the decisions now laying down the law, 
it is, beyond question, that the Board of Equalization has no 
power whatever to change the aggregate valuation presented by 
the assessors to the extent of a single cent. 

I do not quote from the two cases cited, for the reason that 
they are quite lengthy, and you would, in any event, desire to 
read them yourself. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 
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In re provisions of section 17, General Insurance Laws. 

Commissioner of Insurance has right, subject to approval of Gov- 
ernor, to determine what is legitimate, necessary or beneficial expense of 
the department. 



Denver, Colo., August 16, 1909. 

HON. JOHN F. SHAFROTH, 
Governor of Colorado, 
Capitol Building. 

Dear Sir — I am clearly of the opinion that under and by 
virtue of the provisions of section 17 of the General Insurance 
Laws of Colorado, the Commissioner of Insurance, acting in con- 
junction with the Governor of the State, constitute a board or 
tribunal from whose determination there is no appeal, whenever 
such board or tribunal allows or approves an expenditure of the 
Insurance Department. In other words, there is no question in 
my mind that the Commissioner of Insurance has the right under 
such section, subject to your approval, to determine what is a 
legitimate, necessary or beneficial expense of the department over 
which he presides. 

Respectfully yours, 

*TOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 



Right of the Governor to his salary during his absence from the State 
The authorities having ruled that the words, "absence from the 
State" for a few hours, or days, or a short time, are not to be literally 
construed as creating a vacancy, it is for the Grovernor to announce when 
a proposed absence requires that he devolve the duties of the executive 
office upon the Lieutenant-Governor, in which case the Lieutenant-Governor 
is vested with executive power and entitled to the salary of the Governor. 
In the absence of such call by the Governor he is entitled to the 
salary of his office, during temporary absence therefrom. 



Denver, Colo., November 8, 1909. 

HON. JOHN F. SHAFROTH, 
Governor of Colorado, 
Capitol Building. 

Dear Sir — Replying to your inquiry of the 5th inst., as to 
your right to the salary of Governor while outside the boundaries 
of the State, engaged in a conference with Governors, under in- 
vitation from the President, concerning national water-ways, T 
beg to submit the following : 
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Section 30, article V of the State Constitution provides that 
the Governor shall receive an annual salary of five thousand 
dollars, and in the absence of other constitutional provisions, it 
would be clear that such salary is payable for the entire year, 
regardless of absence from the State, whether upon semi-official 
business or otherwise; this, because it is settled law that the 
salary of a public office is attached to the office as an incident 
thereof, and is payable to an officer so long as he is actually an 
incumbent of the office. 

The State Constitution, however, by section 13, article IV, 
provides : 

"In case of the death, impeachment or conviction of a felony 
or infamous misdemeanor, failure to qualify, resignation, absence 
from the State or other disability of the Governor, the powers, 
duties and emoluments of the office, for the residue of the term, 
or until the disability be removed, shall devolve upon the Lieu- 
tenant Governor." 

Section 6153, R. S., 1908, provides : 

"Whenever, by the impeachment of the governor, his removal 
from office, death or resignation, or absence from the state, the 
powers and duties of his office shall devolve upon the lieutenant- 
governor, the salary of the governor shall cease and the same 
shall be received by the lieutenant-governor as full compensation 
for his services until such disability shall cease." 

This statute, however, throws no light on the question, for 
the reason that it does no more than repeat the provisions of 
the Constitution, and affords no aid in deciding what is meant 
by "absence from the State," as used in the Constitution — the real 
matter for determination. 

If the four words are to be taken literally, so as to cause a 
vacancy in the office of Governor, so as to entitle the Lieutenant 
Governor to perform its duties and receive the emoluments 
thereof, whenever the Governor passes the State boundary, then 
it is not material what the reason for such absence from the 
State may be. 

But this can hardly be the meaning of the provision. Such 
an interpretation would make possible a condition of affairs 
which the framers of the Constitution could never have intended. 
It cannot be supposed that the supreme executive power of the 
State is to be shifted from the person clothed with it by the ex- 
press will of the people, to another by the mere act of passing 
the State boundary, to be held, perhaps, but an hour or a day. 

The stability of this authority and public knowledge of its 
seat are of too much importance to the general welfare to permit 
it to be made transitory or uncertain in its location. It must be, 
then, that an absence from the State which will transfer the 
supreme executive power from the Governor to the Lieutenant 
Governor, is more than temporary, and is such as makes it neces- 
Rary to the j/ublic interest that such transfer be made. 



64 ^ BIENNIAL REPORT 

This is the conclusion to which the courts have come in 
passing upon constitutional provisions identical with this now 
under consideration. 

The case of State ex rel. Warmouth V8, Qraham, 26 La. Ann., 
568, involved the right of a Governor to draw his salary for a 
period of three weeks, in which he was continuously absent from 
the State. The constitutional provision upon which payment was 
resisted was substantiallv the same as section 13 of article IV 
of our Constitution. In awarding the Governor his salary, the 
court said : 

"The question to be decided is, does the absence of the 
Governor from the State for a few hours or a few days create a 
vacancy in this office and authorize the assumption of the duties, 
prerogatives and emoluments thereof, by the Lieutenant Governor, 
during said absence? * * * It is evident, if the Lieutenant 
Governor be authorized to exercise the functions of the Governor 
during any temporary absence of the Governor from the State, 
he mav false, whenever the Governor is unable to attend to the 
duties of his office on account of sickness — ^in case 'of inability 
to discharge the powers and duties of his office.' We do not 
believe this to be the meaning intended by the framers of the 
Constitution. The inability to discharge the duties of the office, 
as well as the absence from the State, spoken of in the article, 
are such as would affect injuriously the public interest. ♦ ♦ ♦ 
How is the absence of the Governor to be ascertained? It is 
manifest that there ought to be some certain proof, accessible 
to the public, from which they may, with certainty, derive the 
knowledge as to who is authorized to act as Governor of the 
State. As the law makes no provision for the mode in which 
the Governor shall manifest to the public his absence from the 
State, it necessarily is left to his discretion, subject to his re- 
sponsibility to the people, and if the interests of the State should 
suffer in consequence of his prolonged absence, he would be 
amenable to public sentiment and to the control of the impeach- 
ing power of the State. Some public record should be made of 
the intended absence, or the Governor should publicly place the 
Lieutenant Governor in charge of the government, so that the 
time of absence shall appear of record, and during such absence 
the acts of the acting Governor would be of unquestionable 
validity. Anything less than this might create confusion and 
uncertainty. We do not think it was ever contemplated 
that the movements of the Governor should be watched, with 
the view that the Lieutenant Governor or Speaker of the House 
of Representatives should slip into his seat the moment he 
stepped across the borders of the State.' " 

This is in line with the conclusion of the judge who wrote 
the opinion in People vs, Parker, 3 Neb., 409, who there recog- 
nized the dangerous consequence of a literal construction of a 
similar provision in the Nebraska Constitution, though the ques- 
tion here presented was not there decided. 
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The case of State ex rel, Crittenden, Governor , vs. Walker, 
Auditor, 78 Mo., 139, is to the same effect. 

The Governor there sought by mandamus to compel the State 
Auditor to draw a warrant for the salary of the Governor for 
a period of ten days, during which the Governor was absent from 
the State. The section in the Missouri Constitution there under 
consideration is identical with section 13 of article IV of the 
Constitution of Colorado. The court held that the Governor was 
entitled to the salary, and after quoting the section of the Con- 
stitution, said : 

"It is insisted that by virtue of this section, in case of the 
absence of the Governor from the State for any purpose or for 
any period of time, however short, that pro tempore he ceases to 
be Governor, and all executive functions, as well as the emolu- 
ments of the office devolve upon the Lieutenant Governor. 

"We are of the opinion that the construction contended for 
is too narrow, is not warranted by the section. Treating convic- 
tion or impeachment either as meaning conviction on impeach- 
ment, conviction of any crime as well as impeachment, it will 
be perceived that there are five specified causes, upon the happen- 
ing of any one of which, the duties and powers, as well as the 
salary of Governor, devolve upon the Lieutenant Governor. It will 
be observed that four of these causes, viz., death, conviction on 
impeachment, failure to qualify and resignation, are of such a 
nature as absolutely to create a vacancy in the office; and all of 
the four are of such a character that no one of them can occur 
without its being a matter of such public notoriety as to be known 
throughout the State in twenty-four hours after the death, im- 
peachment, failure to qualify or resignation occurs, thus not 
leaving in doubt or to conjecture the right of the Lieutenant 
Governor to assume at once the performance of the duties and 
powers of the gubernatorial office and to receive the emoluments 
thereof. 

"In view of the fact that the death, impeachment, failure to 
qualify or resignation of the Governor involves necessarily a 
vacancy in the office, and the further fact that whenever any 
one of the above events occurs, the right of the Lieutenant Gov- 
ernor is not left open to question or doubt, it may well be in- 
sisted upon, as it is, by relator, that the fifth specified cause, 
viz., ^absence from the State,' does not mean either an absence 
from the State for the purpose of performing a duty imposed by 
law upon the Governor, or a mere casual absence of a few days, 
but that it is necessarily implied from its connection with the 
other specified causes, that such absence must be of such a 
character as to indicate on the part of the Governor an abdication 
for the time being of the duties of the office, and such as, in the 
opinion of the Governor, would make it necessary for him to call 
upon the Lieutenant Governor to take his place and perform 
such duties as the condition of business in his office and the 
exigencies likely to arise might require during such absence, and 
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when so called upon his authority to act could neither be ques- 
tioned nor his right to the emoluments of the office until the 
Governor returned and resumed his place. 

"Speaking for myself, and using the language of Ludeling, 
C. J., in the case of State ex rel. Warmouth vs. Graham, 26 La. 
Ann., 568 ; s. c, 21 Am. Rep., 551, when a like question was under 
consideration, I do not believe ^that it was ever contemplated 
that the movements of the Governor should be watched with a 
view that the Lieutenant Governor ♦ ♦ ♦ should slip into 
his seat the moment he stepped across the borders of the State.' 

"It is neither provided by the Constitution nor by any law 
of the State, how the absence of the Governor from the State shall 
be ascertained or made known, either to the people or to the 
Lieutenant Governor, so as to authorize him to assume the func- 
tions of the executive office or to impart knowledge of the fact 
to the people of his authority so that it may be recognized and 
unquestioned. 

"In the event of the death, impeachment, failure to qualify 
or resignation of the Governor, no such difficulty presents itself. 
If the Lieutenant Governor or Auditor may assume to determine 
that any absence of the Governor from the State, without refer- 
ence to the purpose of the absence, or the character and extent 
of it, is Quch an absence as, for the time being, ousts him of his 
office, and casts upon the Lieutenant Governor the powers, duties 
and emoluments of the office, why might they not, in passing upon 
the meaning of the words occurring in said section 'or other dis- 
ability of the Governor,' determine that he was disabled by reason 
of insanity without waiting for the judgment of the court pro- 
nouncing him insane, in a proceeding to determine that question, 
by inquest of lunacy.' " 

The foregoing authorities emphasize the necessity for some^ 
formal executive action which shall make public and a matter of 
record the fact that the Governor has, for a time, turned over 
the duties of his office to the Lieutenant Governor. The obligation 
upon the Governor to take such action when he deem^ it necessary 
or advisable to call the Lieutenant Governor to the gubernatorial 
chair on leaving the State, arises from his possession of the 
supreme executive power and the duties imposed by the Consti- 
tution upon him, "to take care that the law be faithfully 
executed." 

This clearly involves a determination by the Governor of 
the question whether or not his absence from the State without 
someone being left therein to discharge the duties of the office, is 
detrimental to the public welfare. Under all ordinary circum- 
stances, he alone is qualified to make the decision. But, as his 
authority in this matter grows out of his duty to protect the 
public interests, such authority is limited by regard for that 
interest; so that if an emergency arises in which the welfare of 
the State clearly demands executive action during the absence of 
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the Governor from the State, the ordinary rule would not apply, 
and the emergency would of itself justify the Lieutenant 
Governor in the exercise of the supreme executive power. 

The authorities having thus ruled that the words under con- 
sideration are not to be literally interpreted, and that, as appears 
reasonable, it is for the Governor to announce when a proposed 
absence from the State requires that he devolve the duties of the 
executive oflSce upon the Lieutenant Governor, I am of the opinion 
that, under the circumstances stated in your letter — not having 
called the Lieutenant Governor to act in your absence — you 'are 
entitled to draw the salary of Governor for the period of your 
absence from the State. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney (leneral. 



Authority of Governor to rejiove Water Commissioners. 



June 18, 1910. 
HON. JOHN F. SHAFROTH, 
Governor of Colorado, 
Capitol Building. 

Dear Sir — In reply to your question as to the authority of 
the Governor to remove a water commissioner, I beg to call your 
attention to section 3427, R. S., 1908, which covers the appoint- 
ment of water commissioners. 

The act provides, "The commissioner so appointed shall hold 
his office until his successor is appointed and qualified." That 
is section 1 of an act passed in 1887, amending the law of 1879. 

Section 3428, R. S., 1908, being section 2 of said law of 1887, 
provides as follows: "The Governor shall, by like selection and 
appointment, fill all vacancies which may be occasioned by death, 
resignation, or continued absence from the district, removal or 
otherwise. Said county commissioners may from time to time 
recommend persons to be appointed as above provided, and the 
Governor may, at any time, remove any water commissioner in 
his discretion." 

Section 3345, R. S., 1908, enacted in 1903, provides a system 
under which charges may be made and heard against either water 
commissioners or division engineers, and makes it obligatory 
upon the Governor, in the cases therein named, to remove the 
water commissioner and appoint a successor. This, however, is 
not repugnant to section 3428 above cited, but merely provides 
that under these particular circumstances the Governor has no 
discretion in the matter. 
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Section 3345 covers those cases in which parties interested in 
the distribution of water may feel themselves aggrieved and 
charge the commissioner with failure to apply the law. It can 
hardly be considered as withdrawing from the Governor the 
power granted by 3428 to remove a commissioner in his discre- 
tion, especially if such removal were due to an absolute refusal 
to obey the instructions of his superior officer. 

I am, therefore, of the opinion that you have the power, under 
the last named section to remove a water commissioner who re- 
fuses to obev the directions of the division engineer or the State 
Engineer. 

Yours respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attornev General. 



Right of Humane Society officers to carry arms as peace officers. 



Denver, Colorado, September 10, 1910. 

HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Dear Sir — Replying to your request for an opinion as to the 
right of an officer or agent of the Humane Society of this State 
to carry arms as an officer, I beg to say that I find no authority 
for his so doing. 

Section 18»S0, Revised Statutes of 1908, makes it an offense 
for any one to carry a concealed weapon "within any city, town 
or village in this State, whether the same is incorporated or not." 
It excepts from the foregoing provision, the sheriff, deputy 
sheriff, constable, policeman or other peace officer within their 
county or while upon duty, and requires such officers upon de- 
mand to produce a certificate from the proper authority showing 
that they are officers within the exemption, and in default thereof, 
thev mav be fined to the same extent as anv other offender under 

• • • 

this section. 

It will be observed that an agent of the Humane Society is 
not included within the exception. 

Section 191G, R. S., 1908, is as follows: 

"When any person arrested under any provision of this act 
is, at the time of such arrest, in charge of any vehicle drawn by 
or containing any animal cruelly treated any agent of said 
Humane Society, having been authorized by the sheriff of the 
county to make arrests in such cases, may take charge of such 
animal and of such vehicle and its contents/' etc. 
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There is nothing in the statute so far as I can ascertain 
which makes agents of the Humane Society peace oflScers within 
the meaning of the exception in the statute above quoted. 

The section last quoted clearly contemplates that an agent 
of the society must obtain authority to make arrests, if at all, 
from the sheriff of the county. 

Section 1922 provides that 

"Any member of the Colorado Humane Society may require- 
the sheriff of any county, the constable of any precinct, or the , 
marshal or any policeman of any town or city, or any agent of 
said society authorized by the sheriff to make arrests for the 
violation of this act, to arrest any person found violating any of 
the provisions of this act", etc. 

This section also clearly contemplates that the authority 
must come from the sheriff. 

The courts of this county have had frequent occasion to 
pass upon statutes prohibiting the carrying of concealed weapons, 
and have uniformly held that no person could be exempt from the 
operation of the statute unless he clearly came within the ex- 
emption named therein. 

In Horn vs. State, 74 Tenn., 335, a detective appointed by 
the mayor under an ordinance providing for the appointment of 
detectives who should have authority to make arrests, was held 
not to be within the meaning of a statute substantially like ours, 
because not named therein. 

In State vs. Wisdom, 84 Mo., 177, it is held that authority for 
an oflScer to carry concealed weapons is not implied from his 
office. The court said : 

"An officer is not privileged to bear arms because he is an 
officer, or in recognition of any supposed superiority exempting 
him from the obligations under the law of the average citizen." 

It is held bv the courts that the authority can come only from 
statute, and the statutes are uniformly strictly construed; — as, 
for example, statutes which authorize the carrying of arms by 
an officer when on dutv are held to authorize him to bear arms 
only when he is, strictly speaking, serving as an officer in the 
line of his duty. 

ft/ 

There being, then, no ground for enlarging the exemption 
made in the law prohibiting the carrying of arms, an officer of 
the Humane Society not being mentioned, and the statutes, as 
indicated, clearly intending that the authority could be obtained 
only from the sheriff, I am of the opinion that officers and agents 
of the Humane Society are subject to these provisions of the 
statute as are other citizens. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 
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Service of process on foreign consul. 



November 9, 1909. 
HON. JOHN F. SHAFROTH, 
Governor of Colorado, 
Capitol Building. 

Dear Sis — Complying with your request of the 5th instant, I 
have considered the three communications from the Italian Consul 
accompanying your letter, and return the same herewith. 

I find that the Consul has correctly quoted the provision of 
the treaty, of the violation of which makes complaint. It is 
undoubtedly true that the officer had no right to force himself 
into the consulate or make any service of process therein, but that 
is a matter which the Consul should raise in a proper proceeding 
in the suit, and calls for no action on the part of the State. 

The treaty which it is asserted has been violated is between 
the United States and the kingdom of Italy, and the fact that the 
alleged violation of its terms occurred within this State does not 
make the State in any way a party to the controversy. 

The government of Italy deals only with the federal govern- 
ment, and any violation of the treaty in this country is regarded 
as a violation by a citizen of the United States, state citizenship 
not being recognized in such cases. 

The approved procedure is for the Consul to present his griev- 
ance to the Department of State, at Washington, through the 
Italian Minister. Any action to be taken therein must be taken 
by the federal government in the first instance. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Bridge appropriation. 

Governor has no right to release. Money must be expended as pro- 
vided by statute. 



Denver, Colorado, November 18. 1910. 

HON. JOHN F. SHAFROTH, 
Governor of Colorado, 
Denver, Colorado. 

Dear Sir — Replying to your inquiry in regard to your au- 
thority to release the bridge appropriation to Mesa county, as 
requested by the telegrams of B. T. Kieffer, on the 16th, and 
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Thomas F. Mahoney, of the 17th inst., I beg to say that there is 
no authority in any officer to authorize the expenditure of this 
money except under the teims provided by the act appropriating 
it. 

It can be drawn from the treasury only on a contract made 
and carried out as the statute provides. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER. 
Assistant Attorney General. 



The Lieutenant-Governor has no vote when there is a tie vote on 
report of election contest. 



Denver, Colorado, March 11, 1909. 

HON. STEPHEN R. FITZGARRALD, 
Lieutenant Governor, 
Capitol Building. 

Dear Sir — I have before me your communication of the 9th 
inst., requesting, as an executive officer of the State of Colorado, 
an opinion upon two questions, as follows : 

"First — In- the matter of the determination of a contest 
between members of the Senate, shall the same be determined 
by a majority of all the members elected or by a majority of a 
quorum? 

"Second — In case that the Senate, in voting upon a question 
of sustaining or defeating a contest between members of the 
Senate, shall be equally divided, shall the Lieutenant Governor, 
as President of the Senate, cast the deciding vote and dispose of 
the matter?" 

Section 6170 of the Revised Statutes of Colorado, 1908, is as 
follows : 

"When requested, he (the Attorney General) shall give his 
opinion in writing upon all questions of law submitted to him by 
the General Assembly, or either house thereof, Governor, Lieu- 
tenant Governor, Auditor, Secretary of State, Treasurer, or Super- 
intendent of Public Instruction." 

Recognizing your right as Lieutenant Governor, and not as 
an individual member of the General Assembly, I have decided 
to respond to your request. 

In answer to your first inquiry I beg to refer you to my com- 
munication of March 5, 1909, and to say that, while the conclu- 
sions therein reached may be construed to be in conflict with the 
decision announced in In re Speakership Contest, 15th Colo., 520, 
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I am still of the opinion that the doctrine therein announced is in 
accord with the well established practice of parliamentary pro- 
cedure, is sound in reason and principle, and necessary to the 
expeditious and eflScient conduct of legislative action. 

Your second inquiry I recognize to be of a grave and impor- 
tant nature, and I confess that its determination has given me 
much concern. It can scarcely be said to be purely a "question 
of law," that character of question only which the Attorney Gen- 
eral is required to answer, as it involves somewhat the questions 
of parliamentary procedure and practice. Upon the latter ques- 
tions, in the limited time given, I have diligently searched for a 
precedent, and have failed to find a case in point; that is, I have 
been unable to find a case where the presiding officer of the 
senate of a state, or of the United States, has cast, or has refused 
to cast, a deciding vote in the matter of a contest over the seat 
of a member. In one instance, and that in the senate of the 
United States, the question was raised for discussion, in antici- 
pation of a possible contingency arising where the presiding 
officer, the Vice-President of the United States, would be called 
upon, as the presiding officer, to cast, or refuse to cast, the decid- 
ing vote in the case of a tie. The contingency did not arise, hence 
there was no action or refusal to act. The discussion of the 
question on that occasion was participated in by Senators Thur- 
man, Eaton, Conkling, Edmunds, and others, and much con- 
trariety of opinion was expressed. 

Not being able, therefore, to determine this question from 
established precedent or practice, I am left to decide it upon 
principle and a construction of the several provisions of our 
State Constitution bearing upon the mattet*. The several sections 
relative thereto and necessarv to be considered are as follows : 

« 

"ARTICLE V. 

"Section 1. The legislative power shall be vested in the gen- 
eral assembly which shall consist of a senate and house of repre- 
sentatives, both to be elected by the people." 

"Sec. 10. The senate shall, at the beginning and close of each 
regular session, and at such other times as may be necessary, elect 
one of its members president pro tempore. The house of repre- 
sentatives shall elect one of its members as speaker. Each house 
shall choose its other officers, and shall judge of the election and 
qualification of its members." 

"Sec. 46. The senate shall consist of twenty-six and the house 
of representatives of forty-nine members, which nunvber shall 
not be increased until the year of our Lord one thousand eight 
hundred and ninety, after which time the general assembly may 
increase the number of senators and representatives, preserving 
as near as may be the present proportion as to the number in 
each house; Provided, that the aggregate number of senators 
and representatives shall never exceed one hundred." 
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^^ARTICLE III. 

"Section 1. The powers of the government of this state are 
divided into three distinct departments, — the legislative, executive 
and judicial ; and no person or collection of persons charged with 
the exercise of powers properly belonging to one of these depart- 
ments shall exercise any power properly belonging to either of 
the others, except as in this constitution expressly directed or 
permitted." 

"ARTICLE IV. 

"Sec. 14. The lieutenant-governor shall be president of the 
senate, and shall vote only when the senate is equally divided. 
In case of the absence, impeachment or disqualification from any 
cause of the lieutenant-governor, or when he shall hold the office 
of governor, then the president pro tempore of the senate shall 
perform the duties of the lieutenant-governor, until the vacancy 
is filled or the disability removed.'' 

In the construction of the interpretation of the foregoing 
provisions it is first to be noted that, by the terms of section 10, 
article 5, "Each house ♦ « ♦ shall judge of the election 
and qualification of its members." 

Section 46, article 5, defines "senate," and in the latter part 
of the section calls it a "house." It should be noted here that the 
"senate," or "senate" as a "house," shall consist of twenty-six 
members, and not of twenty-six members and the lieutenant- 
governor; hence if the Senate, as a "house," is the "judge of the 
election and qualification of its members," then, in the absence 
of some other provision controlling or modifying section 10 of 
article 5, the members alone of the Senate, or the Senate as a 
"house," and not the members, together with an executive officer, 
to wit, the Lieutenant Governor as President of the Senate, "shall 
judge of the election and qualification of its members." 

Section 14 of article 4, which says, "The lieutenant-governor 
shall be president of the senate, and shall vote only when the 
senate is equally divided," is to be regarded, in my opinion, as 
a general provision defining the duties of the Lieutenant Governor 
as President of the Senate, and is to control in all instances, 
unless limited by some particular provision. 

Section 10 of article 5, prescribing that "Each house ♦ ♦ * 
shall judge of the election and qualification of its members," is, 
in my opinion, to be regarded as a particular section, and a 
limitation upon the power and right of the Lieutenant Governor 
as President of the Senate to cast a deciding vote in case of a tie ; 
or, in other words, in case the Senate as a house should be equally 
divided upon the question of the election or qualification of one 
of its members. It should be borne in mind in this connection 
that the presiding officer of the Senate has many duties to per- 
form other than that of voting. As said in "Law and Practice of 
legislative Assemblies," by L. S. Gushing: 
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"Sec. 291. The duties of the presiding officer of a legislative 
assembly are manifold and various, corresponding in some sort 
with the different functions in which the assembly may be en 
gaged. 

"In its ordinary capacity of a legislative body his duties are : 

"To open the sitting of each day by taking the chair and 
calling the assembly to order. 

"To announce the business before the assembly in the order 
in whicl^ it is to be acted upon. 

"To receive and submit in the proper manner all motions and 
propositions presented by the members. 

"To put to vote all questions properly submitted, and an- 
nounce the result. 

"To restrain the members, when engaged in debate, within the 
rules of order. 

"To enforce the observance of order and decorum among the 
members. 

"To receive messages and other commnications from other 
branches of the government, and announce them to the assembly. 

"To authenticate by his signature, when necessary, all the 
acts, orders and proceedings of the assembly. 

"To inform the assembly when necessary, or when referred 
to for the purpose, in a point of order or practice. 

"To name the members (where this is made by rule a part 
of his duty) who are to serve on committees. 

"To decide in the first instance, and subject to the revision 
of the house, all questions of order that may arise or be sub- 
mitted for his decisi6n. 

"To issue his warrant, when directed, for the execution of 
the orders of the assembly, in the arrest of offenders or the sum- 
moning of witnesses." 

And, also, as said in section 808 : 

"When the presiding officer is not a member of the assembly 
over which he presides, but holds that office by constitutional 
provision in virtue of some other to which he is elected or ap- 
pointed, he has and can have no other authority as such than 
that conferred upon him by the power from which he derives his ^ 
appointment, and, consequently, can only give the casting vote 
where AUTHORITY TO DO SO IS ALONE CONFERRED. 

From this last statement, which is unquestionably sound law, 
well established, unless the right to cast a deciding vote in all 
instances is expressly given, the presiding officer of the Senate, 
who is an executive officer of the state, and not a member of the 
body, is without power or authority; and where, by section 
10 of article 5, the Senate, which is defined in section 46 of article 
5 to be the Senators provided to be elected, is empowered and 
authorized to judge of the qualification and election of its mem 
bers, there is, in my opinion, if not an expressed, a clearly implied 
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limitation and prohibition of the right and authority of the pre- 
siding officer to cast a deciding vote in that matter. 

The Town Trustees vs. People ex rel. Keith, 13th Colo. Court 
of Appeals, page 561, and In re Speakership, 15liL Colo., page 520, 
are two Colorado cases bearing somewhat upon the proposition 
involved in your inquiry; but, as they are not decisive, I do not 
quote therefrom. They do, however, in my opinion, bear out the 
conclusion reached herein. 

In view of the foregoing provisions of the Constitution, and 
upon principle and reason, I am constrained to hold that you can 
not with propriety or right cast the deciding vote under the 
facts in the case you mention. 

Respectfully yours, 

JOHN T. BARNETT, 

Attorney General. 



Quorum of Senate may act on contest report of election committee. 



Denver, Colorado, March 5, 1909. 

HON. S. R. FITZGARRALD, 

Lieutenant Governor of Colorado, 
State Capitol. 

Sir — In reply to your inquiry as to whether a majority 
of members elected to the Senate, or a majority of a quorum only, 
is required to adopt the report of a committee on a contest for a 
seat in the Senate, I beg to submit the following : 

Our Constitution makes each house the judge of the election 
and qualification of its members. It has speciiically required 
more than a majority of a quorum in four instances. For the 
passage of a bill, or an amendment to a bill, or concurrence in 
a conference report, a majority of all the members elect is re- 
quired. 

Power is given to the House to expel, with the concurrence 
of two-thirds, of the members. An emergency clause may be 
adopted by a vote of two-thirds of the members elect, and the 
same number is required to pass a bill over the Governor's veto. 

The general rule laid down by the authorities is that when 
a collective body, consisting of a given number of members is 
authorized to transact business, authority is thereby conferred 
to act by a majority of a quorum. In other words, deliberative 
bodies ordinarily act by a quorum only. 

Our Constitution, having singled out the four specific cases 
and excluded them from the general rule above stated, it would 
seem that all other acts are left to be performed in the usual 
manner, by a quorum. 
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Confirmation to this view is given by the fact that the Con 
stitution has in terms authorized the Senate and House to per- 
form a considerable number of specified acts aside from the ones 
already mentioned, without any limitation as to the manner of 
their performance. Among these acts specified is that of electing 
a president pro tempore by the Senate and a Speaker by the 
House. 

The federal Constitution authorizes the House of Represen- 
tatives to elect a Speaker without specifying the manner of such 
election. The practice at Washington is as stated by Barclay's 
Digest, to elect a Speaker by a quorum, and in one instance a 
Speaker was elected by a plurality vote of a quorum only. This 
is mentioned as indicating that all acts not specifically required 
to be done by a given number of members or Senators may be 
performed by a quorum. 

I am therefore of the opinion that a quorum of the Senate 
may adopt or reject a report of such committee as you mention. 

Very respectfully, 

eTOHK T. BARNETT, 

Attornev General. 



Performance of duties of chief executive in absence of Governor. 



Denver, Colorado, Julv 2, 1910. 

HON. S. R. FITZGARRALD, 
Telluride, Colorado. 

Dear Sir — I have your letter of the 27th ult., inquiring 2ih 
to the opinion rendered by this office to the Governor in reference 
to the discharge of the duties of his office while he is absent from 
the State, and inquiring further as to your duties in the premises. 

I enclose a copy of the opinion to which you refer. You 
will observe that while the right is conceded to the Governor of 
determining when, in case of his absence, he should call the Lieu- 
tenant Governor to perform the duties of the office, such right is 
not without limitation. It must be exercised in good faith and 
so as not to result in injury to the public interest. 

The opinion recognizes that in case of an emergency this 
rule does not apply so as to prevent action by the officer entitled, 
under the Constitution, temporarily to perform the duties of the 
executive office. 

It results that there is in the Lieutenant Governor also a 
discretion to be exercised and under which he must determine 
when the public good requires him to assume the duties of the 
executive office, in the absence or disability of the Governor. 



ATTORNEY GENERAL OF COLORADO i i 

The Governor's discretion is exercised and his conclusion 
reached as to the necessity for calling in the Lieutenant Governor 
in view of circumstances existing at the time he leaves the State, 
or which may be anticipated. The Lieutenant Governor exercises 
his discretion and judgment in view of possibly different facts 
and circumstances occurring after the Governor has left. 

This leaves a field for each officer to determine as to his dutv, 
without denial of the justness of the conclusion reached by the 
other, — it being assumed that both officers will act in good faith 
and with a view to the best interests of the State. 

As the circumstances of each case must determine the rule of 
conduct to be followed therein, no more definite line of action can 
be suggested than that indicated in the foregoing. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



County Superintendent. 

Compensation of for acting as Secretary of County High School Com- 
mittee. 

The law provides that the County Superintendent shall be ex officio 
a member and Secretary of County High School Committee. 

The salary of County Superintendent covers all services performed 
by him. 



Denver, Colorado, January 15, 1909. 

MRS. KATHERINE COOK, 

State Superintendent of Public Instruction, 
Denver, Colorado. 

Dear Madam — I have before me your inquiry respecting the 
question whether or not the Superintendent of Schools of a county 
belonging to the fifth class is entitled to other compensation than 
his salary as such county superintendent for services performed 
by him as secretary of the county high school committee. 

Section 4003 of 3 Mills' Annotated Statutes provides that 
the county superintendent of schools shall be ex-officio a member 
of the high school committee and secretary thereof. It is mani- 
fest, therefore, that any services rendered by a county superin- 
tendent as secretary of a county high school committee are 
performed by virtue of his office as county superintendent, and 
that the salary of such county superintendent is intended to 
cover any and all services so rendered by him. 

It has been held that a county superintendent need not give 
bond as secretary of the county high school committee, since his 
bond as county superintendent covers all obligations imposed 
upon him as an official. 
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It seems to me to be equally true that the salary of the county 
superintendent covers all services performed by him in connection 
with the county high school committee, and that he is not entitled 
to additional or other compensation therefor. 

I return herewith letter of Mr. Williams. 

Very truly yours, 

JOHN T. BARNETT, 
* Attorney General. 

By J. M. BRINSON, 

Deputy. 
Enclosure. 



School district paying tuition in another district. 



Denver, Colorado, August 21, 1909. 

MRS. KATHERINE M. COOK, 

Superintendent of Public Instruction, 
State Capitol. 

Madam — I have the honor to respond to your request 
for an opinion as to the proper construction of an act of the last 
general assembly in relation to schools, found on page 489 of 
the Session Laws of 1909. 

In the Constitution of Massachusetts, which contains more 
restrictions than that of Colorado, a somewhat similar statute 
was held to be constitutional, which case cites others to the same 
effect. 

Fisk vs. Huntington, 179 Mass., 571. 

However, the arbitrary fixing by the statute of a maximum 
tuition fee and giving other than the regular district authorities 
the right to settle and fix tuition, might work a great injustice 
upon taxpayers in any particular district, and such provisions, 
in my judgment, are questionable constitutional authority. 

Our State Constitution uses the term "uniform system of f re*' 
public schools." The statute under consideration uses the word 
"school house and high school." The term school and common 
school has been defined to include high schools and all schools 
maintained at public expense. 

Jenkins vs. Andover, 103 Mass., 94. 

Board of Education vs. Dick., 78 Pac, 812. 

Board of Education vs. Hyatt, 93 Pac, 117. 

Under the provisions of this statute, where two school dis- 
tricts maintain grade and high schools, the pupils along the 
border may attend either the grade or the high school which is 
most convenient, and if in the district in which the pupil does 
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not reside, the tuition to be fixed by the boards, etc. If one of the 
districts maintains a grade and high school, and the other one 
only a grade school, pupils living in the grade district, but more 
convenient to the grade school in the other district, may attend 
there, and the tuition is fixed as above suggested. In case a pupil 
resides in the grade district and desires to attend the high school 
in the other district, he shall not be required to pay as tuition a 
greater sum than |2.50 per month. 

Very respectfully, 

eTOHN T. BARNETT, 

Attorney General. 



Local option. 

Unless there is some primary objection to the issuance of a license 
in the place to which the licensee moves, there is ho valid reason why 
his license may not be transferred from one place of business to another. 

No reason exists for the refusal of a license for a place situated in 
the National Forest Reserve. 



Denver, Colorado, February 26, 1909. 

HON. WM. J. GALLIGAN, 
State Treasurer, 

Capitol Building. 

Dear Sir — In reply to your letter of February 18th, asking 
for an opinion on some questions pertaining to interstate liquor 
licenses, I have the following to say: 

There seems to be no legal reason why a license may not be 
transferred from one place of business to another. Licenses are 
issued to persons or corporations, and not to places, although a 
designation of the place of business is required to be included. 
Hence, unless there is some primary impediment to the issuance 
of a license in the place to which the licensee moves, I cannot see 
any valid reason why such a transfer should not be allowed. No 
reason exists for the refusal of a license for a place situated in 
the United States National Forest. These forests, so far as the 
operation of the State, civil and criminal law is concerned, are 
like the rest of Colorado. 

The local option law in respect to the question of wet pre- 
cincts in a dry ward is now in litigation. It is perhaps the best 
policy for the State to issue licenses to applicants from a wet 
precinct in a dry ward. 

Finally, in regard to your question as to how you are to 
determine what territory is anti-saloon territory and what is not : 
The statute requires that the decisions of the voters be recorded 
with the county clerk, town clerk, or, in cities having a board of 
election commissioners, with the election commissioners. In terri- 
tory outside of an incorporated town or city the county clerk 
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would, therefore, be the proper authority from whom to obtain 
information. In territory within the limits of a town or city, 
the town clerk is likely to be the proper authority, although the 
petition and election results might, in some cases, be recorded 
with the county clerk. It is impossible to more definitely define 
the best source of information. 

Yours very truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES GRAFTON ROGERS, 

Ass't Attorney General. 



Expenses which occur with regularity and are necessary in admin- 
istering the government and carrying into effect its ordinary powers are 
properly denominated "ordinary expenses," and are of the first class. 



Denver, Colorado, April 29, 1900. 

HON. WILLIAM J. GALLIGAN, 
State Treasurer, 

Denver, Colorado. 

Sir — I have the honor to acknowledge receipt of your letter 
of the 27th inst., in which you ask the opinion of this department 
relative to the classification of appropriations contained in sec- 
tion 46 of the general appropriation bill. 

These items are to pay the expenses of contests in the last 
General Assembly. The expenses are such as occur with regu- 
larity; they are necessary in administering the government and 
carrying into effect its "ordinary powers." Therefore they are 
properly denominated "ordinarv' expenses." 

Mills et al. vs. Town of Richmond, 40 N. W., 183. 

Brown et al. vs. City of Correy et al., 34 A., 854. 

In re Limitation of Taxation, 54 N. W., 417! 

City of Lexington vs. Pippin, 31 Ala., 542. 

Commonwealth, etc., vs. Gregg, Auditor, 29 Atl., 297. 

I am, therefore, of opinion that the items mentioned in said 
section 46 are a part of the ordinary expenses of the Legislature, 
and should be paid as of the first class. 

In regard to the item in the last line of section 47 of said bill, 
appropriating twelve hundred dollars for the construction of a 
memorial, I am of the opinion that the same is an appropriation 
payable as of the first class. 

Very resi)ectfully, 

JOHN T. BARNETT, 

Attornev General. 
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Local option law. 

Sale of intoxicating liquors by druggists. 

A State license fee of $25 should be required in all cases where any 
liquor is sold, without regard to the provisions of any local regulations. 



Denver, Colorado, May 15, 1909. 
HON. W. J. GALLIGAN, 
State Treasurer. 

Sir — I have the honor to respond to your request for an 
opinion in regard to the sale of intoxicating liquors by druggists 
in this State. 

In the case of Chipman vs. People, 24 Colo., 520, the court 
says : 

"An examination of the legislation of this State upon the 
regulation of the liquor traffic, in which, inter alia, it appears that 
authority is conferred by the General Assembly upon towns and 
cities to grant permits to druggists for the sale of liquor for 
medicinal and certain other purposes only, — showing, as it does, 
that, without such permission, the right to sell does not exist,— 
satisfies us that, under our laws, a legal license is an essential 
condition to the right of any one to sell liquor for any purpose." 

Section 5548, Revised Statutes of Colorado, 1908, requires all 
druggists selling any malt, vinous or spirituous liquors to pay the 
State an annual license fee of f25.00, in addition to any license 
fee that may be charged by towns or cities. 

No exception is made therein for the sale of liquor for medici- 
nal purposes. On the contrary, by the use of the word "drug 
store," it is included. 

The local option law provides that, in "anti-saloon territory," 
druggists may sell liquor under certain specified restrictions ; but 
the exception in the law defining the powers of municipalities is 
not in any degree whatever to be read into said section 5548, nor 
can such local laws set aside, limit or negative the force of the 
same. The power delegated to or conferred upon municipalities 
to regulate the sale of intoxicating liquors is not exclusive, and 
any regulation by the municipality must be exercised in con- 
formity to the general laws of the State relating thereto. 

Said section 5548 expressly prohibits the sale of any intoxi- 
cating liquors without a license, as therein provided, and, under 
the decision cited, "the mere doing of the prohibited act consti- 
tutes the offense, and the specific intent with which such act is 
done is immaterial." 

I am, therefore, of the opinion that a State license should be 
required in all cases where any liquor is sold, without any regard 
whatever to the provisions of any local regulations. 

Very respectfully, 

JOHN T. BARNETT, 

Attornev General. 



j 
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Appropriation for improvements at State University. 

Money should be held in State Treasury until needed for payment 
of indebtedness. Fund is of third class, subject to prorating provisions of 
statutes. 



Denver, Colorado, July 1, 1909. 

HON. W. J. GALLIGAN, 
State Treasurer, 

Capitol Building. 

Sir — I have the honor to acknowledge the i^eceipt of your 
favor of June 18th, referring to Senate Bill No. 342, which appro- 
priates sums of money for improvements and construction at the 
State University. 

In regard to the time when you are required to turn over 
this money to the State University, I beg to state that, in my 
opinion, it should be done in accordance with the provisions of 
section 6122, R. S., 1908, which is as follows : 

"* * * Nor shall any officer of any state institution draw 
any money from the state treasurer unless the same shall be abso- 
lutely needed and required by said institution at the time. * * *" 

It appears from your letter that the university is not at the 
present time needing the money for payment of any indebtedness 
incurred by virtue of this appropriation, and, until it is abso- 
lutely needed for the payment of indebtedness incurred in the 
ordinary way of conducting business, you should hold the fund 
in the State treasury. 

This conclusion is not in conflict with the terms and pro- 
visions of section 6943, id., which provides that the regents of the 
university shall have exclusive control and direction of all funds 
of and appropriations to the university, but harmonizes the two 
sections, giving them both effect. 

This fund, however, is of the third class, and subject to the 
prorating provisions of the statute, and the same is not available 
only so far as you are thoroughly satisfied the revenue will cer- 
tainly justify you. 

Appropriations of this sort are on a different basis from the 
regular mill levy for this institution, as such fund, under section 
6953, id., should be paid, when collected, to the treasurer of the 
university, upon the order of the president, etc. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 
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Free Public Library appropriation of the third class. 



Denver, Colorado, June 2, 1909. 
HON. W. J. GALLIGAN, 
Treasurer, 

Denver, Colorado. 

Dear Sir — ^Replying to your favor of the 29th ultimo regard- 
ing the classification or order of payment of the amount appro- 
priated in House Bill No. 76 for the support of the free traveling 
libraries, I beg to say that I have re-examined the act and the 
law governing the classification of appropriations. I find, also, 
that appropriations for this purpose have hitherto been classed 
as educational, and therefore of the third class. 

It is quite clear that the purpose of the Legislature, in 
making appropriations for the purpose mentioned, was to pro- 
mote education, and as it appears that these libraries are used 
largely, if not wholly, in the public schools, the board under 
which this money is to be distributed may properly be considered 
an educational institution of the State. The appropriation having 
hitherto been put in the third class, it would seem proper to con- 
tinue it there, and treat it as wholly educational. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



County Treasurers should remit State revenues at their earliest 
convenience. 



Denver, Colorado, October 2, 1909. 

HON. W. J. GALLIGAN, 
Treasurer of State, 

HON. ROADY KENEHAN, 
Auditor of State, 

Capitol Building. 

Gentlemen — We have had under consideration your request 
for an opinion regarding the time at which coun^ treasurers 
should remit to the State Treasurer collections made under the 
inheritance tax act. Certain county treasurers, you state, have 
been in the habit of holding in their own hands collections of 
the State inheritance tax until October and April of each year, 
instead of remitting the amounts at once to the State Treasurer. 
They base this action upon section 39, contained on pages 56 and 
57 of the laws of 1902, that part of the inheritance tax act re- 
quiring reports of the county treasurers and prescribing a penalty 
for non-payment of such tax. The section reads as follows : 
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"The ti-easurer of each county shall (olleot and pay the 
State Treasurer all taxes that may be due and payable under this 
act, who shall give him a receipt therefor, of which collection and 
payment he shall make a report under oath to the State Auditor 
on the first Mondays in March and September of each' year, stat- 
ing for what estate paid, and in such form and containing such 
particulars as the Auditor m^y prescribe, and for all said taxes 
collected by him and not paid to the State Treasurer by the first 
day of October and April of each year, he shall pay interest at 
the rate of ten per cent, per annum." 

The Colorado inheritance tax law is almost a verbatim copy 
of that of Illinois of 1895. The changes made in the act are of 
no particular importance. The section quoted is a verbatim copy 
of section 19 of that of Illinois act, and the only change made in 
the wording is the change of "Auditor of Public Accounts" to 
"State Auditor." 

This section has been considered by the Supreme Court in 
the case of People vs. Raymond, 188 Ili., 454. In that case the 
auditor of Illinois asked for a writ of mandamus against a county 
treasurer to require him to remit at once certain inheritance tax 
collections instead of retaining them in his hands until the semi- 
annual report. The Supreme Court declared that it was the duty 
of the county treasurer, under this section, not to retain the 
money so collected longer than a reasonable time required for 
its transmission to the State Treasurer, and awarded the writ of 
mandamus. 

This opinion is even stronger than the circumstances in the 
State of Colorado, for the reason that the general revenue law 
of Illinois provides for settlements by county treasurers bien- 
nially, whereas our general laws provide for the immediate set- 
tlement of taxes collected. In the opinion cited above the court 
says: 

"The time at which the affidavit with reference to the collec- 
tion and payment of moneys provided to be collected under this 
act is to be filed with said Auditor is not a limitation, and has 
no bearing on tjhe question as to the time during which the money 
so collected can be retained by the county treasurer. Having no 
interest in the funds so collected save his commissions, and owing 
the duty of seeing that the money shall reach the proper and 
official custodian with reasonable expedition, there is no right 
in the county treasurer to retain the moneys a greater length of 
time than is reasonably required for its transmission to the State 
Treasurer." 

In our opinion this decision is unquestionably the law and 
the proper interpretation of the section in question. 

Very sincerely yours, 

JOHN T. BARNETT, 

Attorney General. 
By JAMES GRAFTON ROGERS, 

Assistant Attorney General. 
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Payment of appropriations out of "Surplus Fund." 
If all appropriations, claims or demands against said fund have 
been fully satisfied and discharged, the balance remaining therein is un- 
appropriated money of the State, and may be applied to the payment of 
appropriations which are by their terms payable out of any money in the 
State treasury, not otherwise appropriated. 



Denver, Colorado, November 12, 1909. 

HON. WILLIAM J. GALLIGAN, 
State Treasurer, 

Denver, Colorado. 

Dear Sir — In your communication of November 9th you 
inquire whether or not you are authorized to pay out of the fund 
created by the General Assembly of 1903, and designated as the 
"surplus fund," appropriations of the last General Assembly, 
which, by the provisions thereof, are payable out of moneys in 
the treasury of the State not otherwise appropriated. 

Assuming the correctness of your statements, to the effect 
that there are now no appropriations, claims or demands of any 
kind or nature against said fund — all appropriations in relation 
thereto having been fully satisfied and discharged — it is apparent 
that such balance as now remains therein is unappropriated 
money of the State, and I am, therefore, clearly of the opinion 
that you are authorized to pay out of such fund any and all 
appropriations of the last Legislature which, by the terms thereof, 
were or are payable out of any money in the treasury of the 
State not otherwise appropriated. 

Verv respectfully, 

JOHN T. BARNETT, 

Attorney General. 



state Entomolog^ist. 

Act is valid and appropriation of the first class. 



Denver, Colorado, December 31, 1909. 

HON. WILLIAM J. GALLIGAN, 
State Treasurer, 

Denver, Colorado. 

Dear Sir — Replying to your communication of the 8th inst., 
I desire to say that in my opinion the act relating to the State 
Entomologist, Session Laws of 1907, page 423, is a valid act, 
and the appropriation provided therein is of the first class. 

The act in question is couched in language somewhat unusual, 
and is rather loosely drawn, but the defects and irregularities 
therein are not of sufficient nioment or importance to invalidate 
the same. 
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Section 12 of the act provides that the provisions of the law 
shall 'not become effective until 1909, and in my judgment you 
should treat the same as being in effect since the first of January 
of this year, and be governed in the payment of appropriations 
thereunder in accordance therewith. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 



County Treasurers have no right to deduct a commission for the 
collection of the military poll tax. 



Denver, Colorado, March 17, 1910. 

HON. WILLIAM J. GALLIGAN, 
State Treasurer, 

Denver, Colorado. 

Deaf Sir — Replying to your communication of the 16th inst^ 
relative to the deduction of a commission from the military poll 
tax by county treasurers, I have to say that I have examined the 
section of the statute contained in 3 Mills' Annotated Statutes^ 
referred to by the county treasurer, and am of the opinion that 
said section does not warrant him in collecting or deducting a 
commission from the military poll tax. 

Especially is this true in view of the provisions of the 
revenue act pertaining to the collection of State taxes, referred 
to in the opinion of Attorney General Miller to Hon. A. E. Bent, 
State Auditor, under date of August 19, 1905, found at page 216 
of the report of the Attorney General for 1905-1906; also, re- 
ferred to in an opinion to Hon. John A. Holmberg, State Treas- 
urer, under date of April 11, 1906, found at page 52 of the same 
report. 

These two opinions discuss the matter of fees sought to be 
retained by county treasurers for the collection of State taxes, 
and both opinions hold that no fees are collectible on account of 
same. It is my opinion that this applies to military poll tax as 
well as to other State taxes. 

I desire to call your attention also to section 4461 of the 
Revised Statutes of Colorado, 1908, which reads as follows : 

"Every county treasurer who shall refuse or neglect to send 
to the State Treasurer any and all moneys belonging to the mili- 
tary fund, as provided for, shall be deemed guilty of a high 
misdemeanor, and, upon conviction thereof, shall be fined in a 
sum not less than fifty dollars nor more than five hundred dollars, 
and the court may adjudge that said treasurer be removed from 
office." 
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When these matters are called to the attention of the county 
treasurers, I have no doubt that they will see the wisdom and 
necessity of complying with the law in this regard, and you will 
have no dijBSculty in securing the prompt payment of the entire 
military poll tax, as well as other taxes collected for and on 
behalf of the State. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 



Though the certificate provides for amending the articles in several 
particulars, it is to be considered but a single amendment, and the Secre- 
tary of State is permitted to charge but one fee for filing. 



Denver, Colorado, January 16, 1909. 

HONORABLE JAMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — I have before me your communication of the 16th 
inst., asking for an opinion on the following proposition, to wit : 

"Should the Secretary of State charge for each separate 
provision — first, second, third, fourth, fifth, etc. — as set forth in 
the certificate (certificate of amendment of articles of incor- 
poration) making separate charges for each of these provisions, 
considering each in itself a separate amendment, or, should he 
charge for and consider this certificate of amendment as a whole 
amendment and charge for the same by one charge of simply an 
amendment to the articles of incorporation." 

I have exatnined the certificate which you presented with 
your inquiry, and find that it provides for an amendment to the 
original articles in five different particulars. 

I have also consulted the statute in relation to the charge 
for filing an amendment to the articles of incorporation generally, 
and I find that such statute provides as follows : 

"Every corporation, joint stock company or association in- 
corporated by or under any general or special law of this State 
that shall hereafter file an amendment to its articles of incorpora- 
tion, shall pay to the Secretary of State a fee of five dollars for 
each and every such amendment." 

It is my opinion that notwithstanding the certificate under 
consideration provides for amending the articles in several par- 
ticulars, it is yet to be deemed but a single amendment, and that 
a single filing fee of five dollars is all that the Secretary of State 
is permitted or authorized to charge therefor. This, I believe, is 
true of all amendments of the character provided for by statute, 
when such amendments are contained in one instrument. 
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As to the second inquiry contained in your communication, 
the certificate accompanying the inquiry does designate a prin- 
cipal office within the S1:ate of Colorado, and also designates a 
principal office for carrying on its business outside of the State. 
This latter provision I think the company has a right to make 
by amendment to its articles, and I do not apprehend that you 
will have occasion to examine anv certificate of amendment that 
undertakes to abolish the principal place of business of a domestic 
corporation within the limits of the State. 

If such a question should ever arise, I will be glad to confer 
with you in relation to the particular facts connected with the 
same. 

Very respectfully yours, 

JOHN T. BARNETT, 

Attorney General. 



It is not the province of the General Appropriation Bill to enact 
affirmative laws. 

The duties and salary of the Secretary of State are fixed by statute, 
and nothing can be inserted in the Greneral Appropriation Bill which alters 
his duties or, in violation of the statute, affirmatively denies the payment 
of his salary until certain acts are clearly inconsistent with the laws, are 
performed by him. 

All fees and emoluments of the office of the Secretary of State shall 
be accounted for under oath and turned over to the State Treasury, and 
no such oath is required to or before the Auditor. 



Denver, Colorado, Mav 4, 1909. 
HON. JxVMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — I understand from your communication of the 
3d inst., that you desire to know whether a certain portion of 
section 40 of House Bill 620, designated and known as the 
"General Appropriation Bill," is obligatory and valid; and in 
case such part thereof is sustained, you request an opinion as to 
your duties thereunder. The portion of the section which your 
inquiry concerns is as follows : 

"* * *; Provided, further, That no warrants shall be 
drawn under the provisions of this act for any officer or on any 
fund until all fees or emoluments of any kind or nature collected 
by such officer for the preceding month shall have been accounted 
for under oath and the amounts turned over to the State 
Treasurer." 

Section 6156 of the Revised Statutes of 1908 reads as 
follows : 

"All monevs and fees received bv the Secretarv of State, by 
virtue of his office, except his salary as such secretary of state, 
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shall be paid bv him into the State treasury on the first Monday 
of each month." 

Section 6 of an act entitled ''An act in relation to public 
revenue and repealing all previous acts or parts of acts in con- 
flict herewith," passed and approved April 1, 1907, provides as 
follows : 

"The Secretary of State shall, within thirty days after the 
receipt of any moneys collected by him under the provisions of 
the foregoing sections, whether paid under protest or not, pay 
the same into the general treasury of the State, and shall take 
at the time of such payment a receipt or receipts from the State 
Treasurer, showing upon the face thereof the exact amount of 
such moneys paid to such treasurer and on what account and 
from what source the same was derived." 

Section 2564 of the Revised Statutes, 1908, reads as follows : 

"The salaries aforesaid shall be payable in monthly install- 
ments at the end of each and every month from the date of the 
qualification of the said officers respectively, for their respective 
offices, and upon request the auditor shall draw warrants upon 
the state treasurer accordingly in favor of the several officers 
aforesaid." 

You will, therefore, observe that you are required, unless you 
are governed in this matter by the section of the general appro- 
priation bill, to which you invite my attention, on the first 
Monday of each month, to pay into the State Treasury all moneys 
and fees received by you by virtue of your office, except your 
salary as such Secretary of State, and the annual State corpora- 
tion license tax, which latter must be paid into the general 
Treasury of the State within thirty days after it is collected or 
received by you. 

Consideration of section 32, article V, of the Constitution, 
convinces me that the above quoted section of the general appro- 
priation bill can in no way repeal, modify, alter or affect the 
general laws of the State, wherein your duties are defined and 
the time when or within which the fees and moneys hereinbefore 
specified are to be placed in the State Treasury, are definitely 
set forth. Such section of the Constitution provides as follows : 

"The general appropriation bill shall embrace nothing but 
appropriations for the ordinary expenses of the executive, legisla- 
tive and judicial departments of the State, interest on the 
public debt and for the public schools. All other appropriations 
shall be made by separate bills, each embracing but one subject." 

In the construction of this section of the Constitution, the 
Supreme Court has decided that it is not the province of the 
general appropriation bill to enact affirmative laws. Whenever 
its wisdom so dictates, the General Assembly has the undoubted 
power to repeal or modify the general law relating to your duties 
in connection with the matter under consideration ; but such laws 
are affirmative, legislative enactments, and* can be overcome by 
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nothing less than a valid, affirmative law, passed in the manner 
provided in the Constitution. The insertion of anything in the 
general appropriation bill, other than appropriations for "the 
ordinary expenses of the executive, legislative and judicial de- 
partments of State, interest on the public debt and for public 
schools," is expressly inhibited. 

The provision of the general appropriation bill to which your 
inquiry relates is either an affirmative law, or it is not. If it is 
not, then it cannot affect the general law of the State or the 
performance of your duties thereunder. If it is an affirmative 
law, it is clearly without the sanction of the Constitution, and 
powerless to define the duties of your office or impose any obliga- 
tion in respect thereto. The Secretary of State is a constitutional 
officer, chosen by the people. His duties are declared and his 
salary fixed by statute. Nothing can be inserted in the general 
appropriation bill which alters his duties, or, in violation of the 
statute, affirmatively denies the payment of his salary until cer- 
tain acts which are clearlv inconsistent with the laws of the 
State as heretofore enacted, are performed by him. 

In spite of the fact, as shown by certain quotations from the 
general laws of the State, hereinbefore set forth, that it is the 
duty of the Secretary of State to pay a portion of the fees and 
emoluments collected by him into the treasury of the State on 
the first Monday of each month, and another portion within 
thirty days after it is collected by him, this section of the general 
appropriation bill undertakes, in effect, to change the time or 
times when you must pay into the general treasury of the State 
all fees and moneys collected by you, and also, the time specified 
by statute for the payment of your salary. It is, therefore, un- 
questionably affirmative legislation, and, as we have hereinbefore 
shown, such a measure cannot be passed under the guise of the 
general appropriation bill. 

The provision of said general appropriation bill under exam- 
ination requires, if effective, that all fees and emoluments of your 
office be accounted for under oath and turned over to the State 
Treasurer before the issuance of any warrant in your favor or 
against the particular fund belonging to your department. 

There is no provision therein, or elisewhere, for such oath 
to or before the Auditor, or any one other than the State 
Ti^easurer. The Auditor is enjoined in said provision of said 
appropriation bill from issuing warrants for certain things until 
certain conditions exist, but there is no method indicated or pro- 
cedure established by means of which he may obtain the necessary 
knowledge as to whether the prescribed conditions do exist. 

It is unnecessary to discuss further this aspect of the situa- 
tion, since the provision of the section in dispute is absolutely 
invalid. 

However, it may, without impropriety, be observed that said 
provision of section 40 of House Bill 620, while it has no 
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authority or force as law, does represent a recent and deliberate 
judgment of the General Assembly in respect to the system, which 
in its estimation should prevail in the disbursement of the public 
money. As such legislative expression, it should be esteemed 
as a recommendation which is entitled to consideration and 
weight, particularly, in view of the salutary practice it suggests, 
and the benefit the public service would derive from its adoption. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMBS M. BRINSON, 

Deputy Attorney General. 



The salary of the Secretary of State, which has been paid to him 
out of the general treasury upon a warrant drawn by the Auditor, shaH 
be retained and excepted from the moneys and fees the Secretary of State 
is required to turn into the State Treasury on the first Monday of each ' 
month. 

The salary of the Secretary of State is payable out of the State 
Treasury rather than out of the fees earned and collected by his office, 
and can be lawfully paid only by means of a warrant drawn by the Auditor 
upon the Treasurer. 



Denver, Colorado, May 8, 1909. 

HON. JAMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — I have your communication of May 7, 1909, in 
which you request a construction of section 6158 of the Revised 
Statutes of 1908, which reads as follows : 

"All moneys and fees received by the Secretary of State by 
virtue of his ofQce, except his salary as Secretary of State, shall 
be paid by him into the state treasury on the first Monday of 
each month.'* 

You further request a written opinion as to whether it is 
lawful for the Secretary of State to deduct his salary from the 
cash receipts each month, turning the balance over to the State 
Treasurer. 

Your attention is called to section 2564 of the Revised Stat- 
utes of 1908, which reads as follows : 

"The salaries aforesaid shall be payable in monthly install- 
ments at the end of each and every month from the date of the 
qualification of the State oflScers respectively for their respective 
offices, and upon request the Auditor shall draw warrants upon 
the State Treasurer accordingly in favor of the several officers 
aforesaid." 

The above section relates to the office of Secretary of State 
as well as to the other executive offices of the State. 
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Section 2558, Revised Statutes of Colorado, provides: 

"The Secretary of State and the Auditor of the State of 
Colorado shall respectively receive as compensation for their 
services the annual salary of four thousand dollars, to be paid 
from the general fund, as the salaries of other state officers are 
paid." 

You will observe upon an examination of sections of the 
statutes relating to the salaries of other State officers than that 
of the Secretary of State, provision is made for their payment 
monthly out of the general fund. 

The section, as to the construction of which you directly in- 
quire, clearly provides that you shall turn into the Treasury on 
the first Monday of each month all moneys received by you, by 
virtue of your office, except your salary, — that is to say, that on 
the first Monday of each month, the salary which has been paid 
to you out of the general Treasury upon a warrant drawn by the 
Auditor, shall be retained by you and excepted from the moneys 
and fees that you are required, by virtue of said section, to turn 
into the Treasury of the State at the particular time named. 

It is necessary, in order to determine this question, that all 
sections relating to the subject under consideration and material 
thereto, shall be construed in the light of and in connection with 
each other, in order that a consistent and harmonious conclusion 
may be reached. 

It is, therefore, clear that your salary as Secretary of State 
is payable out of the treasury rather than out of the fees earned 
and collected by your office, and as a result thereof can be law- 
fully paid only by means of a warrant therefor drawn by the 
Auditor upon the Treasurer of the State, and that you have no 
right to deduct your salary from the cash receipts of the office! 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

Bv JAMES M. BRINSON, 

Deputy Attorney General. 



Collection of annual State corporation license tax. 
It is the duty of the Secretary of State to collect said tax and also 
the penalty due on the delinquent taxes under this act. 



Denver, Colorado, August 25, 1909. 

HON. JAMES B. PEARCE, 
Secretarv of State, 
Capitol Building. 

Dear Sir — In reply to your inquiry as to the annual State 
corporation license tax to be collected by you under the law of 
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1901, beg to say that you are authorized, and it is your duty, to 
collect such tax as provided by this law from all domestic corpora- 
tions, whether they were incorporated prior to the act or after 
• the passage of this act, having a capital stock of |10,000 or 
more. 

The law further provides that no domestic company shall 
pay more than $1,000 tax in any one year, this tax becoming due 
and delinquent on or before the first day of May, 1901. 

Foreign corporations which filed their articles of incorpora- 
tion after the passage of the law of 1901 went into force — that 
is to say, after April 5, 1901 — are taxable under said law, re- 
gardless of the amount of their capital stock, but no company 
is required to pay over $1,000 as such tax in any one year, this 
tax becoming due and delinquent on or before May 1, 1901. 

Your attention is further called to the fact that the annual 
corporation license law of 1902 exempts all domestic corpora- 
tions from the paymfnt of such tax which have a capital stock 
of less* than $25,000 ; but there is no limitation of capital stock 
as to foreign corporations made under the 1902 law. 

The amount of tax to be collected bv vou under the law of 
1901, as stated in the statute, is five cents on each $1,000 of the 
capital stock of domestic corporations and ten cents on each 
$1,000 capital stock of foreign corporations. The law of 1901 
was superseded by the act of 1902, and a7)plies, therefore, only 
to taxes due the first of Mav, 1901. 

You further understand, of course, that you are required, 
and it is your duty, to collect the penalty as well as the principal 
on all companies herein described who have failed to pay their 
tax at the time same were due and delinquent, as the law makes 
no difference in your duty in this respect. 

Very respectfully yours, 

JOHN T. BARNETT, 

Attorney General. 

Bv JAMES H. TELLER, 

Assistant Attornev General. 



Flat tax on Farmer's Union Irrigation Co 

All ditches used for the purpose of irrigation and that only, where 
the water is not sold for the purpose of deriving a revenue therefrom, 
are free from all taxation. 



Denver, Colorado, December 10, 1909. 

HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir — I beg to acknowledge receipt of yours of the 8th 
inst., enclosing copies of correspondence relative to the flat tax 
account of The Farmers' Union Irrigation Company. 
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Section 5 of the act imposing the license tax upon corpora- 
tions provides : 

"* * * Nothing in this act shall be construed as imposing 
a license tax upon * ♦ ♦ ditch or irrigation corporations 
whose property is exempt bj law from taxation." 

Section 5545, Revised Statutes of Colorado, 1908, provides: 
"* * * The following classes of property shall be exempt 
from taxation, to wit: 

* * « * *« » • * * « « 

"5th. Ditches, canals and flumes owned and used by indi- 
viduals or corporations exclusively for irrigating lands of such 
individuals or corporations or the individual members of such 
corporations or the individual members of such corporations shall 
corporations shall not be separately taxed so long as they shall 
be owned and used exclusively for such purposes." 

Section 5546, R. S., 1908, provides : 

"That all ditches used for the purpose of irrigation and that 
only where the water is not sold for the purpose of deriving a 
revenue therefrom, be and the same are hereby declared free from 
all taxation, whether for state, county or municipal purposes." 

It will be seen, therefore, that if the property of the corpora- 
tion mentioned consists of ditches, canals and flumes used for 
the purpose of irrigation, and the water therein conveyed is not 
sold for the purpose of deriving a revenue, and if said ditches, 
canals and flumes are used exclusively by the corporation for 
irrigating its lands or the lands of its individual members, then 
the license tax provided for by the act of 1907 can not be imposed 
or collected. 

It appears from the statement of Mr. Fullenweider, county 
assessor of Saguache county, that the ditches of this company 
and the water running therein are used for the purpose of irri- 
gating the lands belonging to the company, and that the prop- 
erty belonging to the corporation in Saguache county has never 
been taxed for county or other purposes. 

If you are satisfied that the facts set out are true, and I see 
no reason to doubt them, it is your duty to cancel this^ charge 
against said company, and to make no further charge for flat 
or license tax against the same until such time as you become 
satisfled that the company has ditches or other property which 
is used for the purpose of conveying water for profit and not for 
the purpose of conveying water exclusively for the purpose of 
irrigating lands of the individual members comprising the cor- 
poration. 

Very truly yours, 

JOHN T. BARNETT, 

Attornev General. 
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Flat tax payable on or before May first of each year. 



Denver, Colorado, March 24, 1910. 

HON. JAMES B. PEARCE, 
Secretary of State, 
Capitol Building. 

Dear Sir — In compliance with your request for an opinion 
as to the construction of the flat tax act of 1907, I have to say 
that, by the terms of the law, the tax is payable on or before the 
first day of May each year. 

The law of 1902 covering the same subject made the tax 
payable annually "on or before the first day of May of each year, 
or at the time of obtaining such right or privilege." Under that 
act the law was properly construed as requiring payment of the 
tax for a fractional part of a year in case the company was 
organized on any day other than May 1st. 

The law of 1907, both as to domestic and foreign corpora- 
tions, omits the provision requiring payment upon organization. 
This omission must be regarded as purposely made, and as indi- 
cating the intention of the Legislature to change the procedure. 
It is evident, from the facts stated, that the present law imposes 
no license tax for the fractional part of a year, and, if any tax 
be paid prior to May 1st in any year, it should be credited as 
of May 1st of that year. 

In the matter of the company you mention, which paid the 
license tax on the filing of its articles on May 4 last, I advise 
you that such payment should be credited as of May 1, 1910, 
and no other license tax is payable by that company until May 
1, 1911. This, of course, applies to all companies not in default 
under the law of 1902. As to taxes due prior to the going into 
effect of the law of 1907, this rule does not apply. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

* By JAMES H. TELLER, 

Assistant Attorney General. 



Factory Inspector. 

Salary of clerk. 

Provision for necessary expenses includes payment of necessary office 
help. 



Denver, Colorado, May 13, 1910. 

HON. JAMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — ^Yours of thin date, requesting an opinion "as to 
whether or not the provisions of the factory inspection law admit 
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of the employment and paying for the services of a clerk in said 
department as a portion of the expenses of the chief factory 
inspector," has been carefully considered, and, in reply, I have 
to say that the law providing for factory inspection covers a 
very wide range of subjects and applies to very many industries 
and linos of business. 

It contehiplates the possible employment of at least six in- 
spectors, and imposes upon the Deputy Labor Commissioner, as 
chief factory inspector, a range of duties which it is impossible 
thai: he should be able to perform, either directly or by deputy 
of special assistants, without clerical help in the oflSce. Among 
these duties are the issuing of certificates, the receiving and 
examining into complaints, the appointment of arbitrators in 
cases of appeal, the collection of fees, and necessarily the keeping 
of a record of the work directed to be done to bring the factories 
or other places inspected into observance of the law. 

It appears, then, that a clerk in the office is a necessity, and 
it may be reasonably supposed that, when the Legislature pro- 
vided that the expenses of the chief factory inspector and his 
deputies should be paid out of the special factory inspection fund, 
it contemplated and intended such terms to cover the employment 
of such help in the office as might be actually necessary and 
proper to carry the law into effect. 

There being this special fund, it would not be necessary that 
such clerk should be specified in the appropriation bill, and the 
matter must, therefore, be determined from the factory inspection 
low itself. 

I am, therefore, of the opinion that the employment of such 
cJerk is authorized by the statute in question. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

BY JAMES H. TELLER, 
Assistant Attornev General. 



Term of foreign corporations. 



Denver, Colorado, May 17, 1910. 

HON. JAMES B. PEARCE, 
Secretary of State, 
Capitol Building. 

Dear Sir — Your inquiry of this date, as to the meaning and 
effect of section 921 of the Revised Statutes of Colorado, 1908, in 
regard to the term of corporate existence allowed to foreign 
corporations doing business in this state, is received, and in reply 
thereto I beg to say that I do not find that the precise question 
which you ask has been before this office for consideration. 
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You ask whether a foreign corporation, having "used up nine- 
teen years of its corporate life," filing its articles now in your 
office, would be required by law to file again next year, at the 
end of the twenty years of its corporate existence. I do not see 
that the fact that the company has been for some time in exist- 
ence in the State where organized has any bearing upon its right 
to do business here, so long as its term of existence has not 
terminated. 

Under the decision of our Supreme Court, construing the 
statute in question, a foreign corporation can enjoy a term here 
of but twenty years on a single filing, the same as a domestic 
corporation. And if the corporation you mention has a term 
where organized which will last for twenty years longer, if its 
articles are filed now and fees paid it will obtain a right in this 
State for twenty years, sq far as the statute in question is con- 
cerned. 

, Yours truly, 

, JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Flat tax on insurance companies. 

Deposit required by the Insurance act to be made by companies doing 
business in the State shall be deemed for all purposes of the insurance 
laws the capital of the company making it; the companies being restricted 
to such capital in their operations, it would seem only fair that such 
deposit be regarded as the basis for determining the amount of the flat 
tax to be paid by foreign insurance companies. 



Denver, Colorado, June 30, 1910. 
HON. JAMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — I have before me your inquiry of May 23, 1910, in 
relation to the basis on which must be estimated the amount 
to be paid as an annual State corporation license tax by insur- 
ance companies doing business in the State of Colorado. 

I replied to said communication on June 3d, but since that 
date my attention has been called to a certain provision of the 
insurance laws of Colorado, which suggests the advisability of 
another opinion in respect to the subject-matter of your com- 
munication. 

Section 2 of "An act in relation to public revenue, and 
repealing all previous acts or parts of acts in conflict herewith," 
passed and approved April 1, 1908, is as follows : 

"Every foreign corporation which has heretofore obtained, 
or which shall hereafter obtain, the right and privilege to transact 
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and «arry on business within the limits of the State of Colorado, 
in addition to the fees and taxes now provided for by law, shall 
pay, on or before the first day of May, A. D. 1907, and on or 
before the first day of May of each year thereafter, to the Secre- 
tary of State of the State of Colorado, an annual State corpora- 
tion license tax, as follows : Two cents upon each one thousand 
dollars of its capital stock." 

It is clear, therefore, that the capitalization of insurance 
companies other than those organized in foreign counties, rather 
than the amount of their deposit under the laws of the State, 
must determine the sum to be paid by such companies as the 
annual state corporation license tax. 

It is provided in section 25 of the insurance act, passed and 
approved April 1, 1907, that no life or fire insurance company not 
organized under the laws of a state, territory or district of the 
United States shall be admitted or permitted to do any business 
in this State until, besides complying with the insurance laws 
of this State, "it has made\a deposit with the Commissioner of 
Insurance of this State, or with the duly authorized officer of 
some other state of the United States, of a sum not less than the 
capital required of like companies under this act." 

Said section further provides that the deposit so made by 
such company shall be deemed, for all purposes of the insurance 
laws, the capital of the company making it. 

Whether the deposit required shall be deemed the capital 
of this class of companies for the purposes of the annual State 
corporation license tax raises a question in respect to which there 
is considerable doubt. 

In view of the fact, however, that. the deposit required to 
be made is the capital of such companies for all the purposes 
of the insurance law, and that they are restricted to such capital 
in all their operations in this and the other states of the Union 
in which they conduct their business, it has appeared to former 
officers of the State charged with the enforcement of the law 
that it would be no more than ordinary justice to regard such 
deposit, defined as capital for the purpose of the insurance act, 
as the standard for determining the amount of the flat tax to 
be paid by such companies incorporated in foreign countries. 

In the case entitled In re Leasing State Lands, 18 Colo., 359, 
the Supreme Court of Colorado held that the practical construc- 
tion given to a statute by the public officers of the State charged 
with the performance of public duties in connection therewith 
is alwavs entitled to consideration in cases of doubt. 

In People vs. Ames, 24 Colo., 422, it was also held that 
the construction given to a statute immediately after its enact- 
ment by those charged with the duty of carrying its provisions 
into effect, and enforced for many years without question, should 
not be set aside but for the most weighty reasons. 

Lam, therefore, clearly of the opinion that the construction 
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and practice adopted by your predecessors in regard to this 
question should be followed by you 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 



Board of Capitol Managers, status of. 

Board terminates by operation of law with completion of and fur- 
nlshing of capitol building, under section 6167, R. S. 1908. 



Denver, Colo., July 1, 1910. 
HON. JAMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — Replying to your inquiry as to your duties in the 
matter of making preparation for the extra or any regular session 
of the Legislature, under section 6167 of the Revised Statutes, 
1908, and as to the status of the Board of Capitol Managers in 
the matter, I beg to say that, as you are aware, the act of 1897, 
creating the Board, provided that it shall "continue until the 
entire completion and furnishing of said Capitol Building and 
shall announce by a proper proclamation the same as ticcepted 
by and through the said Board on behalf of the State, and there- 
after the said Board shall cease to exist except for the purpose 
of suing or being sued in relation to matters growing out of the 
subject hereby committed to its charge." 

As will be seen from the above quotation from the statute 
the existence of the Board terminates by operation of law when- 
ever the Capitol Building is entirely completed and furnished. 

The Biennial Report of the State Board of Capitol Managers 
to the Fifteenth General Assembly, dated December 1, 1904, states 
that the following is the unfinished work on the Capitol : 

"1. Statuary for dome. 

"2. Gilding of dome. 

"3. Painting metal roof line of dome. 

"4. Refilling and revarnishing all interior wood work. 

"5. Decorating walls and ceiling, basement floor, in a plain 
manner; the former painted in oil, the latter in water colors. 

"6. Metal floor top story of dome. 

"7. Metallic vault furniture." 

The report further states: 

"In order to proceed with the work enumerated, the Board 
urges upon the Legislature the necessity of making the required 
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appropriation as soon as practicable, to enable the Board to let 
the contracts. 

"The Board further desires to call your attention to the fact 
that this will absolutely end the demand for further appropriation 
from the State on account of construction, and with no unfor- 
tunate delay, will enable the Board to fulfill all the requirements 
of the original plans and specifications and complete the building 
within the next two years." 

If this report correctly states the work to be done to finish 
the building and its furnishing, the existence of the Board is to 
be determined by ascertaining whether or not such work has been 
done. 

There seems to be no ambiguity in the law, and the question 
is to be determined by the fact, as above stated. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



The persons named in nominatiug petitions as a committee have no 
power to fill vacancies. 



Denver, Colo., October 28, 1910. 

HON. JAMES B. PEARCE, 
Secretary of State, 
Denver, Colorado. 

Dear Sir — ^Replying to your inquiry as to the filling of va- 
cancies on a ticket nominated by petition, I beg to advise you 
that I find no provision in the law for the filling of vacancies on 
such ticket. 

Section 6 of the act of 1891, concerning elections, which au- 
thorizes nomination by petition, provides that : 

"* * * The certificate may designate or appoint upon the 
face thereof one or more persons who for the purposes set forth 
in sections 14 and 15 of this act, shall represent the signers of 
said certificate." 

Section 14 of the act provides that every person so nominated 
shall, within five days, accept such nomination in writing, and 
that a failure so to accept nomination shall be deemed a declina- 
tion of the same. 

There is no purpose expressed in section 14 to which the 
language of section 6 can apply. Nothing for the committee to do. 

Section 15 prescribes in detail the manner in which a va- 
cancy may be filled by a committee appointed by party convention 
for the purpose of filling vacancies. The procedure on the part 
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of the committee is pointed out in detail. The section prescribes 
the duty of the Secretary of State in certifying to county clerks 
the candidates appointed to fill such vacancies. 

The only purpose to which the language of section 6 can apply 
is found in the following provision of section 15: 

"All resignations of any candidates nominated for public 
oflSce shall be made to the committee or officers representing their 
party or persons making such nomination, and it shall bfe the 
duty of such persons to certify such resignation to the proper offi- 
cer within five days thereafter. And in case of neglect or refusal 
of any such committee or officers to so certify such resignations, 
so that the names may be omitted from the official ballot, upon 
the complaint of the person aggrieved, it shall be the duty of the 
district or county court of the county wherein such nomination 
is originally filed, upon the written complaint of the person ag- 
grieved, to summarily hear and determine such complaint, and 
upon proof of such resignation, together with such neglect and 
refusal by such committee or officers, to compel the filing of such 
certificate of resignation." 

This is the only provision of either section 14 or section 15 
which can by any meand be treated as forming a purpose. 

Inasmuch as the statute specifies the number of persons wb> 
shall sign a petition to effect a nomination, it is manifestly not 
to be supposed that the Legislature would authorize "one p^r more 
persons" to jperform the same act in effect as an original '^nomina- 
tion, in case of a vacancy or resignation. To give this cp^ottnittee, 
or these persons, the authority in effect to nominate, being con- 
trary to the spirit of the statute, unless language ^an be found 
in the law which fairly and reasonably gives t.b^m that power, 
it ought not to be conceded to them. ^ , */ 

I am, therefore, of the opinion that the persons named in 
nominating petitions as a committer, bare no power to fill va- 
cancies. .' ■ -^« 

Very respeetfully, 

*\''^JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Building and Loan Associations. 
Interstate Home Builder Association. 



Denver, Colo., April 18, 1910. 
HON. ROADY KENEHAN, 

Inspector of Building and Loan Associations, 
Denver, Colorado. 

Dear Sir — Replying to yours of the 16th inst., relative to 
the Inter-State Home Builder Company of Jackson, Miss., I beg 
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to say that the status of companies of this type has been under 
consideration for some time, the matter having been presented 
by the State Bank Examiner. 

The company to which you refer appears, by its articles, to 
be engaged in issuing investment contracts on the participating 
plan and in loaning the money thus secured to contract holders. 
It appears by its name and articles to appeal for support to 
home builders, though its purposes include a considerable number 
of other lines of business than the collecting and loaning of money 
as above mentioned. 

While the parties contributing the funds are not regarded 
as members of the company, it appears that they are entitled to 
some share of the profits to be applied to the payment of their 
contracts. These features, as you will observe, are in their effects 
similar to the plans of a building and loan association. 

Section 964, R. S., 1908, provides : 

"Every corporation, company or association doing a business 
in form or character similar to that authorized to be done by 
section one of this act, shall, if organized or incorporated in any 
state or territory other than the State of Colorado, be known in 
/ this act as a foreign building and loan association." 

> While building and loan societies are composed of members, 
' fiid^itot a company, such as the one under consideration, does not 
fallj.Vitliin the common definition of the term, yet the statutory 
definfticp«p,bove quoted appears to be broad enough to cover it. 

ThV'X^^ni and character of the business of this company is 
certainly' ivpslla? to that of a building and loan society, although 
the form of its ,0Y;ganization is different. 

The statute* ItSiving thus defined a foreign corporation, I am 
of the opinion tha^t^.flfis company is within the terms of the law 
and subject to your siipe^vision. 

The same applies ta-TJie Jackson Loan and Trust Company. 

-"^-Yop^rs truly, 

^ : JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



•'.• 



Warrants in payment of indebtedness must be drawn in favor of the 
person to whom the State is directly indebted, and not to assignee. 



Denver, Colo., February 2, 1909. 

HON. ROADY KENEHAN, 
Auditor of State, 
State Capitol. 

Dear Sir — I have before me your inquiry of February 1st, as 
to the interpretation of section 3 of House Bill 44, by Mr. Rubin, 
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providing for the payment of part of the ordinary expenses of the 
executive, legislative and judicial departments of the State of 
Colorado for the months of December, 1908, and January, Febru- 
ary and March, 1909. 

This section reads as follows : 

"All warrants issued under the provisions of this act shall be 
made only to the party to whom the State of Colorado is in- 
debted, including herein all subordinates and employes of the 
heads of departments, etc." 

There is no question in my mind as to the construction of this 
language, especially if there be considered the evil that such sec- 
tion was intended to remedy. 

The section is clear and explicit, and, in my judgment, it is 
absolutely obligatory for the Auditor, acting under and by virtue 
of the provisions thereof, to make the warrants payable in the 
name of the person or party to whom the State is directly or orig- 
inally indebted ; and you have no authority whatever to make such 
warrants, or any of them, payable to any assignee of such persons. 

I regret exceedingly some of the inconveniences and embar- 
rassments that may ensue from this construction of the section, 
but it seems to me that the above conclusion is clear and irresist- 
ible. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 



Validity of appropriation for deficit against the State Industrial 
School for Boys. 

The deficit represents a part of the current expenses of the school 
and are valid claims against the State. 

Under 6121 the Governor has the power to authorize the contraction 
of a debt in cases of emergency; is authorized to determine what con- 
stitutes an emergency. 



Denver, Colo., April 14, 1909. 
HON. ROADY KENEHAN, 
Auditor of State, 
Denver Colorado. 

Sir — In reply to your inquiry as to the validity of the recently 
enacted law making an appropriation for a deficit against the 
State Industrial School for Boys, I have to say that it appears 
that the appropriation made for the school by the Sixteenth en- 
eral Assembly was exhausted prior to the close of the last fiscal 
year ; and that the sum for which the appropriation under consid- 
eration was made represents the expenditures made by the board 
in excess of the regular appropriation. 
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It further appears that on the last day of the fiscal year, on 
the facts being presented to Governor Buchtel, he held the case to 
constitute such an emergency as is contemplated by section 6121, 
R. S. 1908, and thereupon authorized the board to contract an in- 
debtedness equal to the aggregate of the bills outstanding for sup- 
plies furnished to the school. 

These bills, representing a part of the current expenses of the 
school, are valid claims against the State, unless they were in- 
curred in a manner which is prohibited either by the constitution 
or by some statute of the State. 

The act of the legislature in thus providing for the payment 
of these bills validates them as against anything but a constitu- 
tional inhibition. It remains, therefore, to determine whether or 
not such inhibition exists. Assuming that the total appropria- 
tions for the year are not "in excess of the total tax provided for" 
and hence no part of such appropriations is rendered invalid by 
section 16 of article X of the constitution, the only question re- 
maining under this head is, whether or not these bills, constituting 
a claim against the State, were contracted by "previous authority 
of law," within the meaning of the term as used in section 28 of 
article V of the constitution. 

That a debt contracted under such authorization as is pro- 
vided for in said section 6121, is a debt contracted by previous au- 
thority of law, is too clear for discussion ; but the question in this 
case is, does the act of the governor in authorizing the payment 
for goods already purchased, come within the terms of the statute, 
which reads: "Provided, That in cases of emergency, the gover- 
nor may authorize the contraction of such indebtedness as in his 
judgment shall be absolutely necessary for the maintenance and 
support of the institution until such time as the general assembly 
shall meet." 

The general rule is that an act which one may authorize to be 
done may be made valid by ratification after it has been done. 
Unless, then, there is something in this statute, or the nature of 
the subject which it concerns, which prevents the application of 
this rule, the act of the governor in this case takes the bills out of 
the constitutional prohibition. The language of the statute sug- 
gests no such limitation and there is nothing in the subject for 
which it provides which requires any peculiar construction of law. 
The purpose of the act is evidently to enable state institutions to 
tide over such periods as may occur wherein there is no appro- 
priation available to keep them going. Under a well known rule 
of law, the governor, being empowered to act when an emergency 
exists, is authorized to determine what constitutes such an emer- 
gency, and his determination is not open to question. The cir- 
cumstances suggest no reason why the governor in such an emer- 
gency may not authorize the assumption by the board, in behalf 
of the State, of a liability for supplies already purchased, as well 
as grant authority to purchase them in the first instance. 
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Probably, the intent of the law-makers in passing the act 
would be better effected by the board's securing authority to con- 
tract the debt before obtaining the supplies, and in general, as a 
matter of sound policy, that practice should prevail ; but the scope 
of the law is broad enough to comprehend the procedure followed 
in this case. 

The legality of the bills may be sustained by another view of 
the case. 

If, as may be assumed for the purposes of this discussion, the 
board had no authority to bind the State by the purchase of these 
supplies when they were purchased, then there was no indebted- 
ness against the State when they applied to the governor for re- 
lief; ahd an indebtedness resulting only when the board, acting 
under the authority obtained from the governor, to contract an in- 
debtedness, recognized the State's liabilitv to pay for these goods 
and agreed to pay for them. Not until then wafe there any indebt- 
edness against the State; and in this view, the indebtedness was 
contracted directly under the previously acquired authority from 
the governor. 

If, then, these bills are a legal claim against the State, so long 
as they remain unpaid there is a deficit in the accounts of the 
school, and the authority of the legislature to provide for paying 
such bills is not open to question. 

Payment may be made out of the school revenues for the fiscal 
year, or out of the surplus revenues of the State, not otherwise ap- 
propriated. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



The power of the General Assembly over the subject of appropri- t 

ations is plenary except where restricted by the Constitution. 

Each member of the General Assembly received a fixed compensation » 

and mileage, and shall receive no other compensation, perquisite or allow- " 

ance. No General Assembly shall fix its own compensation. i 

It an appropriation for the incidental expenses of the Speaker of , 

the House means such expenses as arise by virtue of his office, the pay- 
ment of which would not be a personal benefit to him, payment would 
be justified. 



Denver, Colo., April 27, 1909. 

HON. ROADY KENEHAN, 

Auditor of S1;ate, 

Denver, Colorado. 

Dear Sir — I have before me your communication of the 23rd 
inst., in which you inquire as to whether or not you will be justi- 
fied in issuing warrants against certain appropriations made by 
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the General Assembly of Colorado in House Bill 620, generally 
described as the "General Appropriation Bill." 

In reply thereto, I wish to say that the power of the general 
assembly over the entire subject of appropriations is plenary, ex- 
cept as restricted by the constitution. Such power, when exer- 
cised, is especially subject to section 16, article X of the Consti- 
tution, being the section in which appropriations in excess of the 
revenue are inhibited. 

There are no provisions of the Constitution which prohibit 
the legislature from making such appropriations as those to which 
you have invited my attention. I wish to say, however, that sec- 
tion 6, of article V of the Constitution provides that 

"Each member of the general assembly, until otherwise pro- 
vided by law, shall receive as compensation for his services, seven 
(7.00) dollars for each day's attendance, and fifteen (15) cents 
for each mile necessarily traveled in going to and returning from 
the seat of government, and shall receive no other compensation, 
perquisite or allowance whatsoever. No session of the general as- 
sembly shall exceed ninety days. No general assembly shall fix 
its own compensation." 

It will be observed that under this section, no appropriation 
can be made which would increase the compensation of the Speat- 
^ of the House of Representatives, and with the understand- 
ing that the phrase "for incidental expenses" as employed in 
section 45 of page 11, to which you refer, means such expenses, if 
any, as arise by virtue of his office of Speaker, the payment of 
which would in no sense be a personal benefit to him, I know of 
no reason why the general assembly would not have the right to 
make such appropriation. 

I am of the opinion, therefore, that you will be justified in 
issuing warants in compliance with the appropriations about 
which your inquiry is made. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By J. M. BRINSON, 

Deputy Attorney General. 



Issuance of warrants in payment of appropriations to cover damages 
sustained in insurrection of 1904. 

Under classification (R. S. 1908, section 166) the appropriations are 
of the fifth class, and no funds are now available to pay such warrants. 

Appropriations and expenditures of any fiscal year are limited to the 
revenues actually available for such appropriations, and appropriations 
in excess of such limitation are void. (Section 16, article X, Constitution.) 

The Auditor should not issue warrants unless the appropriations 
supporting them are valid within the limitation; and the courts have 
never forced an official to issue warrants when the funds to meet them 
were not in the treasury. 
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Although the Legislature may authorize the incurrence of expelises 
"to suppress insurrection, defend the State or assist in defending the 
United States in time of war" beyond any available funds, it can make 
appropriation to meet these authorized expenditures only when the tax 
levy is increased so as to supply funds. In the statutes of 1909 no such 
tax levy is made. 

The acts, in title and text, are acts making appropriations for the 
payment of a claim. If the appropriation falls, the machinery for its 
operation falls with it. 



Denver, Colorado, December 9, 1909. 

HON. ROADY KENEHAN, 

Auditor of State, 

Denver, Colorado. 

Dear Sir — This department has had under consideration your 
letter of November 3, 1909, inquiring as to your authority to 
issue warrants at this time under the acts of the Seventeenth 
General Assembly, comprising chapters 72 and 135 of the Session 
Laves of 1909. 

Under these acts, which are identical in terms, two appro- 
priations are made to cover damages sustained by the Miners' 
Union Building Association and the Western Federation of 
Miners respectively in the Cripple Creek insurrection of 1904. 

In accordance with these acts the State Auditing Board has 
certified to you the amount of damages sustained and you are 
now requested by the organizations named to issue warrants 
against the appropriations. 

In considering these acts we will first assume that they 
do not differ in kind or priority from other relief acts passed 
by the general assembly. The general assembly has classified 
appropriations and accorded them priorities in the order of 
their classification (R. S. 1908, section 166). Thip statute has 
solved many difficulties in the recurring biennial problems that 
arise over the distribution of public revenues. Under it, as in- 
dicated in our opinion to the Governor under date of April 28, 
1909, the acts under consideration here can fall only into the 
fifth class. No funds, we understand, are now available to pay 
these warrants; nor is there any reasonable certainity of such 
funds being at hand during your term of office. 

By section 16 of Article X of the Colorado Constitution the 
appropriations and expenditures of any fiscal year are limited 
to the revenues actually available for such appropriations. 
Under this section the Supreme Court has, time and time again, 
held appropriations in excess of such limitation utterly void. 

In re Appropriations, 13 Colo., 316; 

Henderson vs. People, 17 Colo., 587; 

Parks vs. Soldiers' and Sailors' Home, 22 Colo., 86; 

Stewart vs. Nance, 28 Colo., 194; and others. 
The reasonine and effect of these decisions cannot be too 
heartily assented to, as they have preserved the credit of the 
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State through an almost unbroken series of legislative assem- 
blies authorizing appropriations in excess of available revenues. 

As a corollary to these rulings, the Supreme Court declares 
that the Auditor should not issue warrants unless the appro- 
priations supporting them are valid within the limitation. 
Inasmuch as the validity of such appropriations cannot be de- 
termined until the funds are actually at hand, in the absence of 
proof that the funds are available, the courts have refused to 
enforce the issuance of a warrant. And although in some cases 
it may be proper to issue warrants against funds not presently 
in the state treasury, but the future possession of which is 
assured, the Auditor issues them at his peril. 
Henderson vs. People, supra; 

Goodykoontz vs. People, 20 Colo., 374; 

Parks vs. Soldiers' and Sailors' Home, 22 Colo., 86; 
and others. 

The courts of Colorado have never, by mandamus, forced an 
oflScial to issue warrants when the funds to meet them were not 
actually in the treasury. 

The statutes regulating the procedure and business methods 
of the auditor's and State treasurer's offices adopt this same 
rule. While recognizing the necessity to issue warrants which 
anticipate revenue in some cases (as arise under the postpone- 
ment of tax collections) they nowhere justify the issuance of 
warrants in excess of the revenue actually to be collected for 
the period due. They expressly prohibit the issuance of war- 
rants except on a basis of valid appropriation (R. S. 1908, sec- 
tions 6211 and 6237). In general, divisions IV, V, VI and VII, 
chapter 137, R, S. 1908. 

To the flotation of questionable or void warrants the most 
serious financial difficulties of American government can be 
traced. 

It is urged, however, that the acts under discussion can not 
be considered as other relief bills and subject to the limitation 
quoted above, for a series of reasons. First, it is said, the bills 
are, by their own text, to be construed as "an appropriation for an 
expenditure for suppressing insurrection and defending the 
state." 

Without discussing the grave constitutional questions precipi- 
tated by this theory, assuming that the legislature can make an 
appropriation for a purpose such as this, granting that the legisla- 
ture's own declaration will make the act what it purports to be 
(which by no means we admit and do not decide), we are brought 
to an interpretation of the last sentence in the constitutional text 
quoted above — section 16, article X. The entire section is as 
follows : 

"No appropriation shall be made, nor atiy expenditure author- 
ized by the general assembly, whereby the expenditure of the 
State, during any fiscal year, shall exceed the total tax then pro- 
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vided for by law and applicable for such appropriation or expend- 
iture, unless the general assembly making such appropriation 
shall provide for levying a sufficient tax, not exceeding the rates 
allowed in section eleven of this article, to pay such appropriation 
or expenditure within such fiscal year. This provision shall not 
apply to appropriations or expenditures to suppress insurrection, 
defend the State, or assist in defending the United States in time 
of war.'' 

The Supreme Court has intimated that the exception com- 
prised in the last phrase of this clause has the effect of permitting 
the legislature to exceed the usual four-mill tax limitation when 
the casualties mentioned in it occur. (In re State Board of Equal- 
ization, 24 Colo., 445.) 

It may be said with great force that the legislature, although 
it may authorize the incurrence of expenses for these casualties 
beyond any available funds, can make an appropriation to meet 
these authorized expenditures only when the tax levy is increased 
so as to supply funds. In the statutes of 1909 no such tax levy is 
made. The act is an appropriation, and that only. 

Assuming again, however, that the exception contained in the 
last phrase allows appropriations and expenditures to any limit 
and beyond any actual tax levy, in case the State is itself imper- 
iled, it will be seen that the facts in the case under consideration 
are wholly outside the reason and intent of the exception. 

Constitutional provisions are to be interpreted from a wider 
view point than is applied to the examination of statutes. The 
text intends, in time of crisis, to release the State from the usual 
restrictions. By the language itself of the acts of 1909 there is 
no crisis. The damage occurred in 1904. There is no threat at 
the State's existence in the period of this appropriation. There 
is not even an obligation in form outstanding since 1904. The act 
is, by its terms, not "to suppress an insurrection" under the pro- 
visions of section 16, in the present tense, but to recompense for 
damages sustained in an insurrection long since suppressed. 

It is suggested, however, that even if the funds are not pres- 
ently available, it was the intention of the legislature to command 
the immediate issuance of warrants. The second sections of the 
acts discussed contain the phraseology — "before the Auditor of 
State shall draw his warrant" the State Auditing Board shall 
audit the claims and that the "Auditor of State, as soon as he re- 
ceives the certificate of said boaf d, shall draw his warrant upon 
the State Treasurer." 

In our opinion, these provisions are intended, not to provide 
for the issuance of warrants, funds or no funds, but to withdraw 
from the Auditor the responsibility of passing upon the claim 
and throw that responsibility upon the auditing board. To con- 
strue these phrases as commanding the delivery of a warrant, 
whether valid or invalid, is to give them a meaning contradictory 
to the previous practice of the State and the rulings of the Su- 
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preme Court and to the unbroken trend of legislation in Colorado. 
(See Divisions of Revised Statutes of 1908,. quoted above.) The 
act is in title and text an act making an appropriation for the pay- 
ment of a claim, and that only. If the appropriation falls, the 
machinery for its operation falls with it. 

It is urged particularly that this is an appropriation which 
refers to no specific fund or fiscal year, but "to continue in force 
until said warrant shall have been fully paid." That some time in 
coming fiscal years, funds will surely be available and that the 
Auditor may anticipate revenues to arise after the end of his term. 

Assuming that an appropriation of this sort is valid ; grant- 
ing, further, that it may be construed to extend beyond the bien- 
nial period and that an auditor may draw warrants upon a fund 
which will arise under the regime of another administration and 
in another constitutional period, nevertheless it is to be noticed 
that these appropriations will remain in the class in which they 
now stand, regardless of the passage of time. (Stewart vs. Nance, 
supra, p. 204.) Unless the Auditor can reasonably foresee the 
revenue to pay these amounts, no other conditions will justify the 
flotation of questionable warrants for the large sums involved 
here. 

Warrants are the medium through which a valid appropria- 
tion is paid. They have no place in our revenue system except as 
such (Constitution, article V, section 33, and the statutory 
quotations made above.) Casual expenditures for which no ap- 
propriations are made are to be met with certificates of indebted- 
ness, not warrants, and to be subsequently liquidated by appropri- 
ations drawn through warrants (R. S. 1908, sections 6239, 6188, 
6189). In the question under discussion we deal only with war- 
rants. 

It is to be regretted that acts of the legislature, approved by 
the Governor and of the importance of these, should threaten to 
become ineffective and inoperative. 

The maintenance of our State credit and the intelligence and 
legal conduct of our revenue system is of more concern, however, 
than the effectiveness of any statute or the liquidation of any sin- 
gle State obligation. 

Bearing in mind the injunctions of the court, that warrants 
should be drawn only when there is money in the treasury to pay 
them, or when the estimated revenues justify the Auditor in be- 
lieving that there will be funds available during the biennial 
period to meet them, we are clearly of the opinion that warrants 
should not be drawn against the appropriations contained in chap- 
ters 72 and 135, unless there is a reasonable certainty of funds be- 
ing available to meet them during your term of office. If such is 
not the case, the warrants requested should not issue. 

Very truly yours, 

JOHN T. BARNETT. 

Attornev General. 
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Taxation. 

Y. M. C. A. property not taxed in this county. 



Denver, Colo., December 17, 1909. 

HON. EOADY KENEHAN, 
Auditor of State, 

Denver^ Colorado. 

Dear Sir — I have the honor to acknovv^ledge receipt of your 
letter of December 13th, enclosing a communication dated De- 
cember 10th, from the Taxpayers' League of Fort Collins, in 
which they inquire whether or not property belonging to the 
Y. M. C. A. in that town is subject to taxation. 

Article X, section 5, of the Constitution of Colorado pro- 
vides : 

"Lots with buildings thereon, if said buildings are used solely 
and exclusively for religious worship, for schools or for strictly 
charitable purposes, ♦ ♦ ♦ shall be exempt from taxation 
unless otherwise provided by general law." 

Section 5545, Revised Statutes, 1908, division 2, is as follows : 

"Buildings used exclusively for religious worship, for 
schools or for strictly charitable purposes, with the grounds 
whereon the same are situated," are exempt. 

There is no decision by our Supreme Court as to property 
owned and held by the Young Men's Christian Association, but 
there are decisions holding other properties exempt, and in my 
opinion the language used by the court is broad enough to include 
Y. M. C. A. property. In this county the property of the Young 
Men's Christian Association is not assessed. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 



Salary of Coal Mine Inspector. 

Section 30, article V, of the Constitution provides that no law shall 
increase or diminish the salary or emoluments of a public oflScer after 
his election or appointment. 



Denver, Colo., March 4, 1910. 

HON. ROADY KENEHAN, 
Auditor of State, 

Denver, Colorado. 

Dear Sir — I have before me your request for an opinion as 
to the salary of the Inspector of Coal Mines in and for the State 
of Colorado, accompanied by the information that the present 
Inspector was appointed and confirmed on April 1, 1907. 
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Section 3194, volume I, Mills' Annotated Statutes of Colo- 
rado, in relation to the salary of the Inspector of Coal Mines, pro- 
vides as follows: 

"The Inspector of Coal Mines shall receive for his services 
an annual salary of two thousand dollars and ten cents per mile 
mileage for all distances traveled in the discharge of ^lis oflScial 
duties, to hie paid monthly by the State Treasurer." 

The act of the General Assembly passed and approved April 
9, 1907, amended the original act, increasing the salary of this 
ofl3cer by the following provision : 

"The Inspector of Coal Mines shall receive for his services 
an annual salary of twenty-five hundred dollars and ten cents per 
mile for all distances traveled in the discharge of his official 
duties, to be paid by the State Treasurer." 

Section 30, article V, of the Constitution of Colorado, in part 
reads as follows: 

"Except as otherwise provided in this Constitution no law 
shall extend the term of any public officer, or increase or diminish 
his salary or emoluments after his election or appointment." 

In an opinion of Attorney General Miller, written on July 
27, 1905, and found on page 183 of the Report of the Attorney 
General, 1905-1906, the law and authorities relating to the ques- 
tions involved in your communication were thoroughly and lucidly 
discussed and the conclusion announced that the Register of the 
State Board of Land Commissioners was a public officer and pre- 
vented by said constitutional inhibition from enjoying the in- 
creased salary provided by an act passed by the General Assembly 
of Colorado subsequent to his appointment and qualification. 

The Inspector of Coal Lands is likewise a public officer within 
the meaning of said provision of the Constitution, and, as the 
present incumbent of said office was appointed and confirmed 
and qualified prior to the passage of the act of 1907, the increase 
of salary such act provides can not, and does not, extend or apply 
to him. 

Precluded from the benefit of this act, he is entitled only to 
receive for his services an annual salary of |2,000.00, and ten cents 
per mile mileage for all distances traveled in the discharge of his 
official duties, such being the comx)ensation provided by the law 
in force and operation at the time of his appointment and quali- 
fication. 

Verv trulv vours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 
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Compensation of Assistant Superintendent of Hatchery. 
Compensation is payable only out of appropriation of $900 for main- 
tenance of eight different hatcheries. 



Denver, Colo., April 14, 1909. 
HON. THOMAS J. HOLLAND, 

State Game and Fish Commissioner, 
Denver, Colorado. 

Dear Sir— In reply to your inquiry as to whether or not the 
assistant to the superintendent at the several fish hatcheries is 
entitled to compensation as a matter of law, irrespective of the 
provisions of the general appropriation bill, I beg to state that 
I have carefully examined the law in connection therewith, and 
find that the only fund in the general appropriation bill, or other- 
wise, that you can draw on for the payment of this employe is 
that provided for by that part of the bill pertaining to the office 
of Game and Fish Commissioner which appropriates the sum of 
$900.00 for the maintenance of the eight different hatcheries in 
the State. 

Very respectfully yours, 

JOHN T. BARNETT, 

Attorney General. 



How Game and Cash Fund may be expended. 



Denver, Colo., September 17, 1909. 

T. J. HOLLAND, ESQ., 

Game and Fish Commissioner, 
Capitol Building. 

Sir — I have the honor to acknowledge the receipt of your 
letter of recent date in which you ask how and in what manner 
the "Fish and Game Cash Fund," as created by the provisions 
of section 2728, R. S. Colo., as amended L. 1909, pages 383 and 
384, section 1, may be lawfully expended. 

Before the said amendment said fund could only be used as 
provided in section 2731, R. S. Colo., but the same being wholly 
in conflict with said amendment, it is necessarily wholly repealed 
by the provisions of the repealing clause in the act of 1909, L. 
1909, page 393, section 6. 

I say that section 2728, as amended, wholly repeals said sec- 
tion 2731, because it provides that all moneys received under the 
provisions of the entire act shall be used as in said amendment 
provided, thus entirely superseding any prior legislative direction 
as to the use of said fund. 

Said amended section 2728 provides that said fund may be 
used bv Ihe Coi'iraissioner for two purposes: 
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1. For the employment of additional game wardens as in 
said section provided. 

2. For the propagation and protection of fish and game as 
provided in section 2749 of the act. 

The provision regarding additional game wardens in said 
section (for whom no appropriation is made in the general ap 
propriation bill) is as follows: 

"* * * If deemed necessarv ♦ ♦ ♦ the Commissioner 
may ♦ ♦ ♦ appoint deputy game wardens for limited time 
and not exceeding twenty in number at any one time, at a com- 
pensation not exceeding the rate of f 100 per month, each, while 
actually engaged in duty, which shall be in full for services and 
ordinary expenses." 

Said fund, as stated, may be used for the propagation and 
protection of game and fish as in section 2749 provided, and the 
relevant provisions thereof are as follows: 

1. The Commissioner may take, or authorize the taking, 
from the waters of the state, fish and spawn for the purpose of 
propagation or stocking other waters of the State. 

2. The Commissioner may exchange fish and spawn taken 
from the waters of the State with the fish commissioners of other 
states. 

3. The Commissioner may purchase fish, fry and eggs for 
stocking waters of the State. 

4. The Commissioner, when he takes rainbow trout spawn 
from the streams of the State, for propagation, the same shall be 
hatched and fed and nursed at the hatcheries for at least three 
months and not less than one-half thereof returned to the waters 
of the State from which the spawn was taken. 

5. The Commissioner may purchase fish, fish fry, fish eggs, 
game quadrupeds and game birds of any kind, by him deemed 
suitable for propagatiou in the State, and shall distribute the 
same in the manner deemed by him most efficient to promote such 
propagation. 

6. The Commissioner may lease licensed lakes and take the 
spawn for supplying the State hatcheries. 

7. The Commissioner may take game running at large for 
the purpose of propagation in other parts of the State. 

The law directing and authorizing the Commissioner to do 
these specific things, he has the implied power to do them right, 
and in a manner to most effectually carry out the intent and pur- 
pose of the law. 

The propagation of game and fish of necessity requires not 
only the purchase and taking, but also care, distribution and pro- 
tection. What use would it be to the State to take or purchase 
the required game and fish if they were not also cared for, dis- 
tributed and protected effectively? The doing of all these things 
requires the doing of a vast amount of work, executive, profes- 
sional, clerical and manual, as well as cost of communication, 



ATTORNEY GENERAL OF COLORADO 115 

litigation and transportation. All expenses and expenditures 
actually and necessarily incurred in doing all things directed and 
authorized as aforesaid, and the making of the same effectual, are 
proper and legal charges upon the said fund, but it can lawfully 
be used only when so provided by the provisions of said act. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 



Taxidermists-rrebate of license. 

Those paying $25 license are not entitled to rebate under law of 1909, 
which reduces license to $5. 



Denver, Colo., October 4, 1909. 
HON. THOMAS J. HOLLAND, 

State Game and Fish Commissioner, 
Capitol Building. 

Sir — I have the honor to acknowledge receipt of your letter 
of recent date, in which you state that the license for taxidermists 
was 125.00 until the act of 1909 was passed, which reduced it to 
f 5.00, and ask whether those paying the $25.00 license fee are en- 
titled to a rebate for the present year. 

In reply thereto, I beg to state that in my opinion they are 
not entitled to a rebate of any sort. 

Brooks vs. State, 58 S. W., 1032. 

21 Am. & Eng. Enc. Law, 809. 

Yours respectfully, 

JOHN T. BARNETT, 
* Attorney General. 



No authority for license for sale of fish from natural lake on public 
domain. 



Denver, Colorado., August 24, 1910, 

HON. T. J. HOLLAND, 

State Game and Fish Commissioner, 
Denver, Colorado. 

Dear Sir — In reply to your inquiry as to your authority to 
issue a license for the sale of fish to a person holding a lease on 
a natural lake upon the public domain, I have to advise you that 
I find no authority for issuing such license. 

Section 2764 of the Revised Statutes, 1908, specifies to what 
lakes the provisions as to license shall apply. That is to say, 
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licenses may be issued for the propagation of fish in a "lake in 
whole or in part on land held by private ownership" and in a lake 
"the water of which or the right to the use of such water, in 
whole or in part, has been and may hereafter be acquired under 
the, laws of this State or the United States for irrigation pur- 
poses." ' : ! 
This being the only provision of the law as to such lakes, there 
is no statutory authority for the issue of the license for which 
said application is made. 

Yours very truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Responsibility for money left in fund over fiscal year by predecessor. 

If oflBcer was not notified that any part of the fund turned over to 
him was carried over from previous fiscal year, and has expended such 
fund according to law, he cannot be required to make good the deficiency 
of his predecessor. 



Denver, Colorado, October 24, 1910. 

HON. T. J. HOLLAND, 

State Game and Fish Commissioner, 
Denver, Colorado. 

Dear Sir — Your inquiry of some days since, as to your duty 
in the matter of making good the Game and Cash Fund to the 
extent of ?4,666.06, — that being the amount of the fund when 
you took office and which you are no\^ advised by the Public 
Examiner should be made good by you and turned in to the 
General Fund, — is received. 

Under your statement, — ^that you found in the fund the 
sum named and that you were not at that time advised that any 
part of it had been brojght over from the preceding' fiscal 
year, and that you used the fund in strict compliance with the 
statute, — I do not see how you can be called upon to make good 
any supposed deficiency therein. 

If, as a matter gf fact, there was money in the Game Fund 
at the close of the preceding fiscal year which should have 
been turned in to the General Fund, but which the former Treas- 
urer carried on his books as a Game and Fish Fund and which 
was turned over to you by your predecessor, so far as it was 
under his control, you are in nowise responsible for their failure 
of duty in that respect. 

Taking the fund as it was, and having expended it according 
to law, I do not see how you are liable for any antecedent 
mistakes or derelictions. If you have administered the fund 
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during your term of oflSce in accordance with law, you have 
discharged your full duty in the premises, and cannot be called 
upon to make good the mistakes of others. 

Yours truly, » 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Section 878, R. S. 1908, prohibits any amendment in articles of in- 
corporation which shall change the object or purpose for which the cor- 
poration was originally formed. 

Section 344, R. S., prohibits the use of the word "trust" as part of 
the name of any institution unless organized and qualified under statutes 
providing for organization of trust companies. 



Denver, Colorado, October 27, 1910. 

HON. E. W. PFEIFFER, 

State Bank Commissioner, 
Denver, Colorado. 

Dear Sir — Replying to yours of this date, concerning the 
amendment to the articles of incorporation of the Larimer 
County Bank of Loveland, I have to advise you that the amend- 
ment, so far as it purports to change the object or the purpose 
for which the corporation wslb originally formed, is void. 

Section 878 of the Revised Statutes (page 92 of the Laws of 
'91) in terms prohibits any amendment which shall so change 
articles of incorporation as to work a change in the object or 
purpose for which the corporation was originally formed. 

The corporation being thus prevented from including in 
its objects the operations of a trust company, cannot use the 
word "trust" in its title, since section 344, R. S. 1908, prohibits 
the use of the word "trust" as part of the name of any institu- 
tion, unless organized and qualified under the statutes providing 
for the organization of trust companies. 

This, I think, answers all your questions. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 
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In re members of unincorporated banks borrowing from same. 
Bank Commissioner not authorized to prohibit such borrowing. 



Denver, Colorado, Aug. 13, 1909. 

HON. E. W. PFEIFFER, 

State Bank Commissioner, 
Capitol Building. 

Dear Sir — In reply to your inquiry as to your authority to 
prohibit members of an unincorporated banking concern from 
borrowing from such bank, 1 have to say that I submitted this 
question to the Attorney General and the Deputy Attorney 
General, and we are agreed that in the absence of any statutory 
authority to prohibit such borrowing, you cannot lawfully pre- 
vent it. The statute nowhere contains any provisions authorizing 
you to interfere in such case, and your power in the premises 
could be derived only from the statute under which you pro- 
posed to act, which authorizes you to take action in case of the 
impairment of the capital of such bank. 

We are all of the opinion that while, as a matter of public 
policy, the rule which you desired to put into force would be 
wise, yet inasmuch as the legislature has not seen fit to adopt it 
and make it effective by statute the rule cannot be enforced. 
We do not think that borrowing by a person from a bank in 
which he is interested as a partner, of itself, impairs the cap- 
ital of the bank. It is in such case, as in all others, a question 
of the sufficiency of the security. A loan made upon good se- 
curity impairs the capital of the bank no more if made to a 
partner than if made to a party not interested in the bank. 

Very respectfully, 

JAMES H. TELLER, 
Assistant Attorney General. 



State banks incorporated under the laws of Colorado must amend 
their articles of incorporation for the purpose of increasing capital stock 
the same as other corporations. 

Statute with regard to amendment of articles requires notice of stock- 
holders* meetings. 

Unless the articles of incorporation prescribe the number of directors 
no amendment is necessary to increase the number. 



Denver, Colo., February 26, 1909. 

MR. E. W. PFEIFFER, 
Bank Commissioner, 
Denver, Colorado. 

Dear Sir — In reply to a letter of February 20th from your of- 
fice enclosing certain inquiries made by the Fowler State Bank, 
T have to say the following : 
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There is no room for question but that state banks incorpor- 
ated under the laws of Colorado must amend their articles 
of incorporation for the purpose of increasing the capital stock, 
in exactly the same method that other Colorado corporations are 
required to act. 

All Colorado corporation law is based on chapter 19 of the 
General Laws of 1877. This statute defines the requirements of 
iJie articles of incorporation for corporations in general, and then 
proceeds to make special requirements in cases of specific classes 
of corporations. It prescribes just one method of amendment of 
articles of incorporation. That amendment, modified by the stat- 
utes of 1885, 1891 and 1907, is now contained in sections 878 
to 886 of the Revised Statutes of 1908. This chapter, while it does 
not require publication, requires notice of stockholders' meetings. 

The form which you sent to the Fowler State Bank and which 
I understand was furnished to you by the secretary of state, is 
not brought down to date. 

For further reference in regard to the matter of amending the 
incorporation articles of banks, I refer you to the above amended 
sections and Revised Statutes of 1908. 

In regard to the second point raised, namely, the necessity 
for an amendment of a bank's incorporation paprers to atford 
an increase in the board of directors, I have to say that unless 
the articles of this particular bank, as filed, define the number of 
directors, such an amendment does not seem necessary. The stat- 
ute prescribing the particular things necessary to be contained in 
a bank's incorporation papers does not include the number of 
directors; hence, unless this number actually was included, no 
amendment is necessary. 

This information is given for your own purposes, as the in- 
quiries of the bank as addressed to you should properly be ad- 
dressed to their own attorney. 

Yours very truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES GRAFTON ROGERS, 

Ass't Atty. General. 



The certified copies of decrees of courts relating to the distribution 
of water in irrigation districts must be kept in the office of the division 
engineer, and a copy of such certified copy sent to the State Engineer. 



Denver, Colo., April 23, 1909. 

HON. CHARLES W. COMSTOCK, 
State Engineer, 
State Capitol. 

Sir — In accordance with your request, I have reviewed the 
correspondence submitted to this department, and have examined 
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the law in relation to the matter nnder consideration; and find 
that, under section 3349, an act passed in 1887, division engineers 
were required, to "then cause to be prepared a book, to be entitled, 
^The Register of Priorities of Appropriations of Water Bights for 
Water District No. . . . , State of Colorado,' within which he shall 
enter and preserve such certified copies of decrees." 

This referred to the oflScial preservation of certified copies of 
certain decrees of courts relating to the distribution of water, and 
by its terms required them to be kept in the oflSce of what is now 
the division engineers, and no provision was made by the terms of 
said act, for a record in the oflSce of the State Engineer. 

The general assembly of 1903 passed an act, — ^section 11 of 
which is as follows : 

"Whereupon such engineer shall make a tabulated statement 
of such decrees, in a book prepared for that purpose, and shall for- 
ward a copy thereof to the State Engineer, and keep and preserve 
in his oflSce the certified copy." 

Section 3346, Rev. Stat., 1908. 

This last act imposed the additional duty upon the division 
engineer to make a copy of all oflScial certified decrees and trans- 
mit the same to the State Engineer, keeping the original certified 
copies received from the several clerks of courts in his (the divis- 
ion engineer's) local olBBce. 

It seems, upon examination of the law, that the original cer- 
tified copies of decrees were never kept in the State Engineer's of- 
fice, and, while it may be deemed advisable that they should be 
kept in the one oflSce, the statute is mandatory, and all such certi 
fied copies in your office should be returned to the proper division 
engineers, upon request. 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 



Internal Improvement Fund. 
No limitation. 

Appropriation for internal improvements may be paid for out of 
the fund. 



Denver, Colo., August 25, 1909. 

HON. CHARLES W. COMSTOCK, 
State Engineer, 

Capitol Building, City. 

Dear Sir — In reply to your inquiry in regard to limitation 
upon the use of the Internal Improvement Fund, I beg to say that 
there are no limitations on it except such as are contained in the 
terms themselves. The Enabling Act, which creates this fund, 
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provides that it shall be paid to the State "for the purpose of mak- 
ing such internal improvements within said State as the legisla- 
ture thereof may direfct." 

Our Supreme Court has held that canals and reservoirs for 
irrigation, and the changing of the channels of streams, are mat- 
ters of internal improvement within the meaning of the law. A 
well, provided for by the appropriation to which you refer, to 
l>e bored for irrigation purposes, would seem to come within 
the decision of the Supreme Court as an internal improvement. 

I find no other limitation upon the expenditure and am of the 
opinion that the money may lawfully be expended in the deepen- 
ing of the old well upon lands belonging to the State within the 
district specified in the act. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Members of boards of construction are not entitled to compensation 
unless specifically provided by statute. 



Denver, Colo., September 18, 1909. 

HON. CHARLES W. COMSTOCK, 
State Engineer, 

Denver, Colorado. 

Dear Sir — I have the honor to respond to your request for an 
opinion as to whether or not members of boards of construction 
are entitled to compensation. 

I desire to state that in my opinion members of boards of con- 
struction for the construction of roads and bridges are not en- 
titled to compensation out of the particular appropriation desig- 
nating such board, unless it is specifically so provided in the bill. 

Where the State Engineer is a member of that board, other 
provisions of the statutes must be looked to for his compensation. 
And, likewise, chairmen of boards of county commissioners who 
are members of such boards, unless in such bill provided other- 
wise, must look to other provisions of the law for any compen- 
sation for their services as members of such boards. 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 
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Salaries. 

General Appropriation Act cannot change salaries fixed by statute. 



January 15, 1910. 

HON. CHARLES W. COMSTOCK, 

State Engineer, 

Capitol Building. 

Bear Sir — In your letter of the 12th inst. you state that 
the State Auditor contends that your Deputies' salaries are 
fixed by the long appropriation act at J150.00 per month each, 
and that he refuses to recognize the ^provisions of section 3328, 
R. S. '08, which provides that the pay of said deputies shall not 
exceed the sum of fO.OO per day for each and every day em- 
ployed, together with actual expenses. 

This presents the question whether or not the general ap- 
propriation act may change a salary or per diem fixed by a 
special statute. 

This office, following the opinions of prior incumbent, has 
held that in case a conflict exists between a special statute 
fixing a salary and the provisions of the general appropriation 
act, the former prevails. 

By the section of the General Statutes quoted it is provided 
that the pay of deputies shall not exceed $6.00 per day, and the 
total expenditure for both per diem and expenses is limited to 
14500.00 per year. Section 3327 gives to the State Engineer 
power to appoint one or more deputies, as he may think proper, 
and makes him responsible upon his bond for their actions. 
Reading these two sections together, it appears that the power 
to fix the per diem, not exceeding $6.00 per day, is given to your 
office, with a further limitation upon the total amount to be 
expended for per diem and expenses. 

Applying to this case the rule laid down as first stated, it 
is evident that the long appropriation act of 1909, which provides 
definitely for two deputies and limits the expenditures in 1909 to 
J3800.00, and fixing the per diem for 1910 at J3600.00, is an at- 
tempted repeal of the general statute and therefore ineffective. 

The Auditor should draw his warrants for the sum for which 
you make vouchers within the terms of the general statute. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 
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Hail Insusance. 

Under the rule of comity which, in the absence of positive direction 
to the contrary, obtains throughout the states, a foreign mutual hail in- 
surance company may be allowed to operate in Colorado. 



Denver, Colo., March 8, 1909. 
HON. W. L. CLAYTON, 

Commissioner of Insurance, 
Denver, Colorado. 

Dear Sir — I have carefully considered your inquiry in rela- 
tion to the rights of a foreign mutual hail insurance company 
seeking to do business in Colorado, and, as a result, I beg to an- 
nounce the following conclusions: 

First — There is, in my opinion, no prohibition, express or 
implied, in the statutes of Colorado against such companies trans- 
acting business within this State. On the contrary, section 30 
of the Revised Statutes of Colorado, 1908, expressly authorizes 
the formation of companies that provide insurance against loss 
or damage by tornadoes and hail ; and in view of such provision, 
it is obviously the policy of the State to promote rather than 
preclude the organization of companies for the transaction of 
business of this character. 

Therefore, under the general rule of comity which, in the 
absence of positive direction to the contrary, obtains throughout 
the states and territories of the United States, a foreign mutual 
hail insurance company may be allowed to operate in the State 
of Colorado. 

Second — Section 11 of the Revised Statutes of Colorado, 1908, 
in prescribing the duties of Commissioner of Insurance, among 
other things, requires him to issue certificates of authority to 
transact insurance business in Colorado to any insurance com- 
panies which have fully complied with the laws of the State, and, 
under this statutory authorization, in my opinion you are vested 
with the power and subjected to the duty of granting or issuing 
to a corporation of the character designated a license or certificate 
of authority to do business in this State whenever it_shall appear 
to your satisfaction that such company has fully complied with 
all the laws of the State of Colorado. 

Respectfully yours, 

JOHN T. BAJRNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 
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Denver, Colo., April 4, 1910. 
HON. W. L. CLAYTON, 

Commissioner of Insurance, 
Capitol Buildi^g. 

Dear Sir — ^Your communication of February 4, 1910, in rela- 
tion to the right of a domestic insurance company to invest its 
funds in district irrigation bonds issued in this State, was duly 
received. I am of the opinion that an insurance company may 
legitimately invest in bonds of this character without violation 
of the laws of Colorado. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 
Deputy Attorney General. 



Right of insurance company to seU stock without consent of Insur- 
ance Commissioner. 



Denver, Colo., September 2, 1910. 
HON. W. L. CLAYTON, 

Commissioner of Insurance of Colorado, 
Capitol Building. 

Dear Sir — I have before me your communication of August 
22, 1910, in respect to the right of The German American Life 
Insurance Company to receive subscriptions for its capital stock, 
in the absence of a commission from you authorizing its present 
board of directors so to do. 

Section 30 of the act of 1907, in relation to the insurance laws 
of Colorado, provides that the Commissioner of Insurance, after 
articles of incorporation of insurance companies have been ap- 
proved and certified to him by the Attorney General, shall com- 
mission the persons named in the certificate of incorporation, or 
a majority of them, to open books for the subscription of stock in 
the company. You will observe that the original commission is 
the only one you are authorized to issue, and in no event are you 
empowered to commission any persons other than those named 
in the certificate of incorporation. It was, therefore, necessary, 
as you were then advised, to refuse the request of The German 
American Insurance Company for the issuance of a new com- 
mission to its present board of directors, a majority of whom 
were not named in the original certificate of incorporation. 

As I understand the facts, the present board, with the excep- 
tion of three of its members, is a different one from that named 
in the certificate of incorporation, or in the commission issued by 
you. The question now is, Can this new, or present, board, a 
majority of whose members are unauthorized by a commission 
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from you, continue the sale of the capital stock of the company? 
I am clearly of the opinion that such board is so authorised. This 
is the only logical construction of the provision of section 30 
to which I have hereinbefore referred. If you possess no authority 
to issue a new certificate to the present board, and if, without it, 
such board can not lawfully receive subscriptions for the said 
capital stock, the company would suffer a hardship which it is 
unreasonable to presume the General Assembly could ever have 
intended. There is no provision for the amendment of the cer- 
tificate of incorporation in respect to the membership of the board 
of directors, nor can a new company be incorporated with the 
same name until the existing one is lawfully dissolved. There- 
fore, any other construction of the law than such as is herein 
announced would necessitate, on behalf of the people concerned, 
the formation of an entirely new company, with a new and dif- 
ferent name. It is evident that very serious embarrassment and 
loss would be produced by such a condition. The fact that you 
are required to issue the commission above mentioned to the per- 
sons named in the articles of incorporation shows that it was 
not pie intention of the Legislature that any discretion should be 
lodged in the Commissioner as to the persons authorized to sell 
the capital stock of a company. 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 
Deputy Attorney General. 



Appropriations. 

For expense of Extra Session. 



^ Denver, Colo., August 26, 1910. 

TO TfiE HONORABLE, 

THE SENATE OF THE STATE OF COLORADO. 

Gentlemen — In response to your inquiry as to your power un- 
der the constitution to enact into law House Bill No. 15, providing 
for an appropriation of twenty thousand dollars out of and from 
the Supreme Court Library Fund and ten thousand dollars out 
of the State Canal No. 1 Fund, I have to say : 

That I find in the call of the Special Session, in the 7th para- 
graph thereof, the following: 

"To enact a law or laws authorizing the transfer of funds not 
needed in any branch, department, bureau or institution of the 
State, to the General Fund, and to make an appropriation to de- 
fray the expenses of this Special Session." 



I • 
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There can be no question that the General Assembly has the 
power, under this section of the call, to transfer these amounts 
from their respective funds to the General Fund, and thereafter 
make an appropriation from the General Fund of the combined 
amounts to defray the expenses of this Special Session. 

By and under the terms of the bill under consideration it is 
proposed to appropriate these funds directly for the purpose of 
defraying the expenses of the session. As the assembly has the 
undoubted right to divert and appropriate these sums indirectly 
in the manner specificially set forth in the call, I can conceive of 
no reason why the legislature can not do directly that which it 
can do indirectly, and therefore give it as my opinion that the bill 
under consideration is not in conflict with any provision of the 
Constitution, and may legally be passed. 

In support hereof, I refer you to the following authorities, 
which bear, more or less, upon the proposition: 

In re Governor's Proclamation, 19 Colo., 333. 

People ex rel. vs. Johnson, 23 Colo., 150. 

Parsons vs. The People, 32 Colo., 221. 

Baker vs. Kaiser, 126 Fed., 317. 

Respectfully submitted, 

JOHN T. BARNETT, 

Attorney General. 



The Board is authorized only to license practitioners of veterinary 
medicine and surgery. 

No person is entitled to a license to practice anything but veterinary 
medicine and surgery. 

Non-graduate not entitled to license unless he has pursued the prac- 
tice of veterinary medicine and surgery for a period of five consecutive 
years prior to passage of this act. 



Denver, Colo., November 1, 1909. 

DR. W. W' YARD, 

Sec'y State Veterinary Examining Board, 
Denver, Colo. 

Dear Sir — In reply to your inquiry of October 30th, and also 
in answer to your verbal inquiry of this date, concerning the con- 
struction of the law relating to the practice of veterinary medicine 
and surgery in the State of Colorado, approved April 4, 1909, I 
beg to state that under the terms of the act your board is author- 
ized only to license practitioners for the practice of veterinary 
medicine and surgery in this State ; that no person is entitled to a 
license to practice anything but veterinary medicine and surgery ; 
nor is a non-graduate, under section 5 of said act, entitled to such 
license unless the applicant has pursued for a period of five con- 
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secutive years, prior to the passage of the act, the practice of vet- 
erinary medicine and surgery continuously as a vocation. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 



It is not the duty of the Board to concern itself with prosecutions 
for violation of statute. 



Denver, Colo., April 29, 1910. 

MR. WILLIAM W. YARD, 

Capitol Building, 

Denver, Colorado. 

Sir — I have the honor to acknowledge receipt of your letter 
of recent date concerning the duty of the Secretary of the State 
Veterinary Board to prosecute violations of the law requiring 
veterinary surgeons to be licensed. ^ 

In reply thereto I beg to state fhat it is not the duty of said 
Board to concern itself in any way with prosecutions for viola- 
tions of said law. It is the duty of said Board only to do the 
things specifically required by said statute. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



State Parole Officer. 

Is not an officer or employe in a state institution and does not come 
within the classified service provisions of the Civil Service Act 



Denver, Colo., April 13, 1910. 

MR. HERBERT W. CORNELL, 

Secretary Civil Service Commission, 
Denver, Colorado. 

Dear Sir — The question presented in your letter of March 
22d last has been under consideration for some time, and Mr. 
Brock has presented his views on the subject. 

The bill providing for the employment of the parole officer 
was introduced some time after the introduction of the bill in 
relation to civil service under which the present Commission was 
appointed. The first mentioned bill, however, became a law, by 
the attaching of an emergency clause, prior to the taking effect 
of the civil service act. 

The Legislature, therefore, in considering and passing the 
parole officer bill is presumed to have had in mind the fact that 
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the civil service bill had already been enacted and would in due 
time go into effect as a law. Yet, an emergency clause was at- 
tached to the later adopted bill without making the oflScer pro- 
vided for in the act subject to the civil service law. 

It should be observed that according to the title of the act 
the olBBcer is a State parole oflBcer, and not an officer or employe 
in a State institution. His appointment is to be made by the 
concurrent action of the wardens of two institutions, subject 
to confirmation by the Commissioners of said institutions. It is 
impossible, therefore, to conclude that he is an officer or employe 
of either of the institutions. 

This view is confirmed by the further consideration that the 
duties of said oflBcer are wholly outside either of said institu- 
tions. From the very fact that he is employed in the supervision 
of paroled prisoners, this result follows. 

I am, therefore, of the opinion that the state parole oflScer 
is not within the classified service provided for by the civil service 
act. 

Yours truly, 

^ JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



Under the law in force at the time of the Inspector's appointment 
(previous to the Act of April 13, 1907) he is entitled to salary, mileage 
and actual expenses actually paid. 



Denver, Colo., March 9, 1910. 
HON. ROADY KENEHAN, 
Auditor of State, 

Denver, Colorado. 

Dear Sir — I have before me your communications of March 
7th and 8th, relative to the expenses of the Inspector of Coal 
Mines in the performance of his official duties. 

My attention is called to the fact that the act of the General 
Assembly, approved April 9, 1907, provides that the Inspector of 
Coal Mines shall recive for his services an annual salary of $^,500, 
and ten cents per mile for all distances traveled in the discharge 
of his official duties; and that the act approved April 13, 1907, 
provides that the Inspector shall be allowed the actual and neces- 
sary traveling expenses actually paid out by him or his deputies 
in the active discharge of his duties. 

You desire to know under which of these acts or provisions 
thereof the nature and extent of the expenses incurred by the 
Inspector of Coal Mines are to be determined. 
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You further inquire whether the fact that said Inspector 
enjoys the privilege of free transportation can or does affect his 
right to mileage allowed him by law. 

In the first place, I desire to say that I have heretofore given 
an opinion to the effect that the present Inspector of Coal Mines 
derives his salarv under and bv virtue of the law in force at the 
time of his appointment. As the act of 1907 was adopted subse- 
quent to such appointment and, in so far as it increases the salary 
and emoluments of said officer, is inapplicable to the present in- 
cumbent, no construction of that act in relation to the other acts 
is either necessary or expedient. 

The law by which his salary and emoluments are governed 
reads as follows : 

"The Inspector of Coal Mines shall receive for his services an 
annual salary of two thousand dollars and ten cents per mile for 
all distances traveled in the discharge of his official duties." 

He is, therefore, as much entitled to the ten cents per mile 
mileage allowed him by section 3194, Mills' Annotated Statutes, 
volume II, for each and every mile actually traveled by him in 
the discharge of his official duties as he is to the payment of the 
annual salary of $2,000 therein provided. 

The method of his locomotion, the cost and expense of his 
transportation, the conveniences he employs, or the luxuries he 
enjoys, are all matters to be determined by him so far as this 
particular mileage is concerned, and the State has nothing what- 
ever to do with the question of whether his transportation was 
or is free or otherwise. 

Whether, in addition to such ten cents per mile for each and 
every mile actually traveled by him in the discharge of his official 
duties, he is also entitled to be reimbursed the actual and neces- 
sary expenses paid by him in the active performance of his of- 
ficial duties, presents a question which it is unnecessary to de- 
termine, as I am advised by you that no such claim has been ad- 
vanced by the Inspector; and should he at some future time under- 
take to collect both the mileage and such expenses, it will then 
be soon enough to consider that question. 

In conclusion, it is proper to observe that in all cases or 
instances to which the act of the General Assembly approved 
April 13, 1907, is applicable, or that portion thereof which reads 
as follows: "such Inspector. shall be allowed all actual and neces- 
sary traveling expenses actually paid out by him or his deputies 
in the active discharge of their duties," no allowance should be 
made by you for railroad fare or other traveling expenses unless 
it affirmatively appears that money has been actually expended 
therefor. 

Very truly yours, 

JOHN T. BAKNETT, 

Attornev General. 

By JAMES M. BRINSON, 
Deputy Attorney General. 
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In re maps 



Denver, Colo., April 5, 1910. 

HON. JOHN D. JONES, 

State Inspector of Coal Mines, 
Capitol Building. 

Sir — I have the honor to acknowledge receipt of your letter 
of November 26, 1909, concerning the coal mine maps filed in 
your office under the provisions of section 638, R. S., 1908. 

You state that your department has heretofore made certified 
copies of such maps, but a short time ago discontinued such 
practice, and in this respect you have acted in accordance with 
the law, as you aj-e not thereby required to make certified copies 
of such maps. The said statute also provides that copies of the 
same map shall be filed with the clerk and recorder of the county 
in which the mine is located. Such map is there a public record, 
open for the inspection of the public. The records of your office, 
however, are quasi public and you may lawfulh^ make reasonable 
regulations for the inspection thereof by the public. They are 
required to be filed in your office more for the purpose of assisting 
you in performing your duties than otherwise. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 
Deputy Attorney General. 



Duty of coal mine owners to dampen dust in mine. 



November 9, 1910. 

MR. JAMES DALRYMPLE, 

Deputy State Coal Mine Inspector, 
3892 Xavier Street, 
Denver, Colorado. 

Dear Sir — We have your letter of the 8th inst., asking for a 
construction upon part of section 65o, R. S. '08, you desiring to 
know whether or not the dampening of fine coal dust, provided for 
by said section, includes accumulations other than those on the 
haulage road proper. 

The provision to which you refer is as follows : 
"That in all coal mines known to generate explosive gas, the 
owner or agent shall provide and adopt a system by which water 
under pressure or otherwise shall be sprinkled, and make damp 
all accumulations of fine coal dust from time to time that may ac- 
cumulate on am^ haulage road, rooms, stopes or any other work- 
ing places." 
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It is clear that the purpose of this provision is to insure the 
dampening of all coal dust accumulations in the mines of the 
character named which might become dangerous if left dry. It is 
evident, therefore, that the purpose of the statute would not be 
fully met by the dampening of coal dust on the roadway proper. 
The accumulations upon the walls of the haulage way, or any re- 
cesses above it, require dampening as much as those on the floor 
of the roadway. 

My answer to your question, therefore, is that the statute 
should be interpreted as it reads, so that all accumulation^^ should 
be dampened. 



Yours truly, 



JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General, 



Duties of State Board Stock Inspection In respect to neglected stock 
on range. 



January 20, 1910. 

HON. E. McCRILLIS, 

Sec'ty. State Board of Stock Inspection Commissioners, 
Capitol Building. 

Dear Sir — I have before me your inquiry as to the powers and 
duties of the State Board of Stock Inspection Commissioners in 
respect to abandoned and neglected stock on the range. 

The act of 1909 confers upon the above board the sole and ex- 
clusive control of such stock, but it contains no provision for the 
expense which compliance with its terms would necessarily entail, 
except in so far as it may be found in the last clause of section 1 
of said act. This clause is as follows : 

"And the expense of such care and provision shall be a charge 
against the owner of such stock, animal or animals, to be col- 
lectible from such owner by said State Board of Stock Inspection 
Commissioners in an action therefor in any court of competent 
jurisdiction." 

The authorization of such expense as a charge against the 
owner or owners confers no lien upon the stock affected thereby. 
It is clear, therefore, that any expenditure by the board for or on 
account of the care of abandoned or neglected cattle can be recov- 
ered only in a personal action at law against the owner or owners 
of such stock. 

I cannot concur, however, in the opinion expressed by you in 
your communication to the effect that the procedure outlined in 
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the act of 1909 renders your board powerless to perform the duties 
imposed thereby. 

The act of 1903 provides for the creation of a fund out of 
which, so far as sufficient or adequate, the expenses incurred un- 
der the act of 1909 may be defrayed in the first instances; pro- 
vided the board so determines, acting under the authority con- 
veyed by section 6419 of the Revised Statutes of 1908. This sec- 
tion reads as follows : 

"Any and all moneys now in the estray fund, derived from 
the sale of estray animals by the state board of stock inspection 
commissioners, or any inspector acting under the authority of 
said board, which has been in the possession of said board of 
stock inspection commissioners for six (6) years or longer from the 
date of sale of such estray animal or animals, and for which no 
valid claim has been made, shall be turned into the brand inspec- 
tion fund of said board, and all claims for moneys from the estray 
fund made by the owners of cattle sold as estrays by said board, 
after the passage of this act, shall be made within three (3) years 
from the date of sale of the same, or the same shall be forever 
barred and no moneys ^hall be paid upon claims made after three 
(3) years from the date of such sale. The funds so transferred 
from the estray fund may he used by the said hoards under proper 
vouchers, for the prosecution of persons charged with larceny of 
live stock and for other and general expenses of the hoardJ' 

Th^ act of 1909 imposes on the board the duty of caring for 
abandoned or neglected stock as defined by its terms, and while I 
am unadvised as to the contents, condition or extent of the fund 
mentioned in the section above quoted, I am clearly of the opinion 
that should the board devote to such purpose moneys derived from 
the sale of estrays and after the lapse of six years transferred to 
the so-called brand inspection fund, such expenditure would be 
properly considered "other and general expense'' of the board 
within the meaning of said act. 

The application of such money to the performance of such 
duties does not of course relieve the board of the obligation to 
proceed against the owner or owners of neglected and abandoned 
stock and recover of and from them any and all expenses con- 
tracted for the care and provision thereof. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

Bv JAMES M. BRINSON, 

Deputy Attorney General. 
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Stock Inspection Board. 
Construction of law of 1907. 



Denver, Colo., March 8, 1910. 

HON. E. McCRILLIS, 

Sec'y State Board Stock Inspection Commissioners, 
State Capitol. 

Dear Sir — I have before me your inquiry relative to the valid- 
ity of that portion of the act of 1907 relating to stock, which pur- 
ports to be an amendment of section 12 of the act of 1903. 

Your communication conveys the assurance that the title of 
the act of 1907 contains the following provisions: "To provide 
for the sanitary inspection of live stock, and for quarantine 
against infectious diseases in live stock ; to provide penalties for 
the violation of the provisions of this act/' etc. 

Examination of the act in question, both as it appears in the 
Session Laws of 1907 and in the enrolled bill — being House Bill 
No. 295 of the session of 1907 — discloses the fact that the phrase 
above quoted is no part of the title of the act of 1907, but, on the 
contrary, is part of the title of the act of 1903, and is so described 
in the title of the act of 1907. 

In addition thereto, it will be observed that the provisions of 
section 12, as amended in the act of 1907, are neither germane 
nor related in anywise to the subject-matter of sections 18 and 
19, which sections the act, by its title, was intended to amend. 

I am clearly of the opinion that the legislature had no power 
whatever to amend section 12 of the act of 1903 by an act so en- 
titled as the act of 1907. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 



Paroled prisoners. 

Expense of transportation and clothing for paroled prisoners is a 
proper expense to be paid from Maintenance Fund. 



Denver, Colo., August 19, 1909. 

MR. THOMAS J. TYNAN, 

Warden, State Penitentiary, 
Canon City, Colo. 

Dear Sir — Replying to yours of the 13th inst., I have to say 
that I find the law making provision for the furnishing of cloth- 
ing and transportation to paroled prisoners was enacted prior to 



134 BIENNIAL REPORT 

the passage of the act making appropriations for the penitentiary. 
Inasmuch as the appropriation act proper contains no provision 
for carrying out the law directing that clothing, etc., be furnished 
to paroled and discharged prisoners, it must be supposed that the 
legislature intended the appropriation for maintenance to include 
all expenditures for the penitentiary, not otherwise provided for. 

This view is strengthened by the fact that the courts have held 
that acts appropriating money for the maintenance of public insti- 
tutions include all matters, such as clothing, food, medical attend- 
ance, etc., which are necessary to the comfort of the persons for 
whom provision is made; and, further, that such appropriations 
for maintenance may include expenses for educational facilities. 
In one case it was even held that it might include necessary en- 
largement of buildings. 

It appears that the expenditures for transportation, etc., for 
discharged prisoners have heretofore been taken from the main- 
tenance fund, and that this fact must have been known to the 
legislature. Failure to provide otherwise in this case amounts to 
a ratification of that practice. 

It is, therefore, the opinion of this office that the expendi- 
tures you mention may be paid out of the maintenance fund. 

Yours truly 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 

Assistant Attorney General. 



In re inquiry as to punishment of convict accused of second crime. 



November 24, 1909. 

HON. THOMAS J. TYNAN, 
Canon City, Colo. 

Sir — I have the honor to acknowledge receipt of your letter 
of recent date, respecting the letter of an. inmate of the peniten- 
tiary. In accordance with your request for an opinion, I beg to 
state that, 

"When a prisoner, either in prison, or while at large attempt- 
ing to escape, commits a crime, he may be tried therefor. If con- 
victed his period of imprisonment therefor begins on the termina- 
tion of the period for which he was formerly sentenced. However, 
if a prisoner during imprisonment or while at large attempting to 
escape commits a capital offense, he may be tried, and if convicted, 
executed without regard to his former term or terms of imprinon- 
ment." 

Should the question ever arise, you can refer your counsel to 
the cases of Ex Parte Brundling, 47 Mo., 255, and Thomas vs. 
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The People, 67 N. Y.., 218, as well as any statute of the state 
pertaining thereto. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

P. S. — See also opinion of Attorney General Miller, addressed 
to Warden Cleghorn, March 25, 1904, to the same effect. 



Auditing of expenditures under appropriation for construction of 
road in El Paso and Fremont counties. 

Money is appropriated for extra guards, foremen and tools used by 
convicts, and vouchers should be audited by Board of Penitentiary Com- 
missioners. 



Denver, Colo., February 3, 19f 0. 
HON. THOMAS J. TYNAN, 
Warden, State Penitentiary, 
Canon City, Colo. 

Dear Sir — Replying to your letter of recent date, concerning 
the drawing of vouchers for the expenditures under chapter 96 
of the Laws of 1909, an act for the construction of a road in El 
Paso and Fremont counties, I beg to say that the money appro- 
priated by said act is destined for the payment of extra guards 
and foremen of the convicts employed on such road and for the 
purchase of tools, implements, etc., used in the prosecution of the 
work. 

It is reasonable, therefore, to suppose that it was the inten- 
tion of the Legislature to confer upon the President and Secretary 
of the Penitentiary Board authority to pass upon the bills in- 
curred for the above purposes and draw tiie vouchers therefor. 

This view is further confirmed by the fact that section 10 
authorizes "the President and Secretary of said Board" to draw 
vouchers, and the Board last mentioned, in section 9, is the Board 

of Penitentiarv Commissioners. 

t/ 

It should further be observed that the construction board is 
provided by the law with a "chairman," while the Penitentary 
Board has by law a "President." ^ 

It is my opinion, therefore, that the vouchers should be drawn 
by the President and Secretary of the Penitentiary Board. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 
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Rule where no maximum or minimum term given. 



Denver, Colo., June 22, 1910. 
HON. THOMAS J. TYNAN, 
Warden, State Penitentiary, 
Canon City, Colorado. 

Dear Sir — Yours of the 15th inst., inquiring how section 
2039, R. S., 1908, covering paroles, shall be applied to a sentence 
"for a term not to exceed eighteen years and not less than eighteen 
years," is received. 

This sentence is in effect for a definite period of time and 
should, I think, be treated as fixing no minimum term. To make 
the maximum and minimum identical, is not to comply with the 
law which requires both a maximum and minimum term, as it 
clearly intends a distinction in time between the terms. To hold 
the sentence as constituting a minimum term would be to subject 
the prisoner to a life term as a maximum sentence, and against 
such a ruling there are manifest objections. 

I am of the opinion, therefore, that the case should be gov- 
erned by section 2039 and treated as if no minimum term were 
mentioned in the sentence. 

Yours very truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attornev General. 



Auditing of claitos and accounts of State Penitentiary. 

The Treasurer and Auditor of State have not only the right, but it 
is their duty, to consider the validity of any and every expenditure made 
by the State and of all demands and claims for moneys from the State, 
and neither they nor the State are concluded by the auditing or approval 
of any claim by any other officer or board. 



Denver, Colo., July 20, 1909. 

MESSRS. CHARLES MUNN AND RALPH L. TAYLOR, 

Members State Board of Penitentiarv Commissioners. 

Sirs — I have the honor to acknowledge receipt of your favor 
of recent date in which you ask my opinion as to who the Auditing 
Board for the Colorado State Penitentiary may be. 

In reply thereto I beg to state that I have examined the sec- 
tion of our statutes noted by you, as well as other statutes in 
relation thereto, and have also examined the decisions of the 
Supreme Court of this State relative to matters of this sort and 
the duties of the disbursing officers, and also the decisions and 
authorities in the other states. 
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After the most careful consideration of this question, I am 
of the opinion that the auditing of accounts by the Board of 
Penitentiary Commissioners merely means that the Auditor shall 
not pay any claim until it is approved by the Commisioners ; but 
no judicial power is conferred upon the Commissioners. They 
act simply in a ministerial capacity. Their approval of the claim 
is prima facie evidence of its correctness ; but there is nothing in 
the statute giving to the approval of the Commissioners any 
greater effect than is given to the approval of other officers on 
claims against the State when required by statute. 

The purpose of the statute is simply to provide how a proper 
voucher may be made out before the Auditor is to issue a warrant. 
If they approve claims containing errors of any sort, the disburs- 
ing officers are justified in refusing payment thereof. 

By constitutional and statutory provisions, as well as declara- 
tions of our Supreme Court, the Auditor and Treasurer of State 
not only have the right, but it is their duty, to consider the val- 
idity of any and every expenditure made by the State and of all 
demands made for money from the State, and neither said officers 
nor the State are concluded by the auditing or approval of any 
claim, whether audited by other officers or not. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



In re Boss Lake Reservoir. 



Denver, Colo., June 15, 1909. 

DR. B. L. JEFFERSON, 

Register, State Board of Land Commissioners, 
Denver, Colorado. 

Sir — In the matter of Boss Lake Reservoir, in Chaffee county, 
it appears that some years ago the State constructed this reser- 
voir and purchased three mining claims upon which the dam, or 
a part of it, is located. 

I have been informed that the Government never issued a 
patent except to one of them. Jn 1897, the State, by the terms 
of section 3560, R. S., 1908, ga*.e the control of this irrigation 
enterprise over to the county commissioners of Chaffee county. 
I am of the opinion that this grant was an easement only, the 
title to the land in no sense passing to the county. 

Since that time, however, the State has assumed no control 
over this land. It now appears that persons desire a lease thereon 
for mining purposes, and I find no record in your office of owner- 
ship. 

The deed from the county of Chaffee to the State is on file 
in the office of the State Engineer, and I suggest that a record 
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thereof be made in your department and thg-t you assume control 
over this property for other than the purposes suggested in said 
section. 

As this deed is a part of the records of the State Engineer, 
please return it when you make such entry on your books there- 
from as you may deem advisable. 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 



Carey Act. 

Re right of a married woman to benefits of the Carey Act. 

Under the Decisions of the Secretary of the Interior a married 
woman is entitled to tl^e benefits and privileges of the Desert, Stone and 
Timber Acts as a citizen of the United States, where, under the laws of 
the State of her residence, she is entitled to hold property, and where 
title to land in her name does not vest in her husband. 



Denver, Colo., August 31, 1909. 
HON. B. L. JEFFERSON, 

Register, State Board of Land Commissioners, 
Denver, Colorado. 

Sir — I have the honor to respond to your request for an opin- 
ion as to whether or not a married woman is entitled to the 
benefits of the Carey act in Colorado. 

The federal act provides that : 

"Any State contracting under this section is hereby author- 
ized to make all necessary contracts to cause the said lands to 
be reclaimed and to induce their settlement and cultivation in 
accordance with and subject to the provisions of this section ; but 
the State shall not be authorized to lease any of said lands or 
to use or dispose of the same in any way whatever except to 
secure their reclamation, cultivation and settlement." 

That : 

"Under any law heretofore or hereafter enacted by any state 
providing for the reclamation of arid lands ♦ ♦ ♦ when an 
ample supply of water is actually furnished in a substantial ditch 
or canal or by artesian wells or reservoirs : ♦ ♦ * then patents 
shall issue for the same to such state without regard to settlement 
or cultivation * * *.'' 

Under the foregoing provisions, it is within the power of the 
State Legislature to make regulations for the sale and disposal 
of lands held under the Carey act in any reasonable manner, and 
so long as such enactments do not conflict with the federal stat- 
utes or Constitution, they are valid. 

The Colorado statute relating to the above is in part as fol- 
lows : 
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"Any citizen of the United States, or any person having de- 
clared his intention to become a citizen of the United States, over 
the age of twenty-one years, may make application * * */' 

I find no decision of the courts construing the term "any 
citizen of the United States," but it has heretofore been 
thoroughly considered by the Secretary of the Interior with refer- 
ence to a like provision in the desert, stone and timber acts of 
Congress. 

Secretary Schurz, as early as 1880 (6 L. D., 114) held that 
"any citizen of the United States" included a married woman, 
and where, under the laws of the state of her residence she was 
entitled to hold property and have the control thereof femme sole, 
and where title to land in her name did not vest in her husband 
by virtue of marital relations, she was entitled to the benefits and 
privileges of the land laws above mentioned, as a citizen of the 
United States. 

See, also, 10 L. D., 47. 

I believe that the rulings above mentioned are just and 
equitable, and that it is not within the power of the State Board 
of Land Commissioners to read into the law restrictions ; and it 
is reasonable to presume that the Legislature included therein 
all restrictions they desired to impose, and their authority is 
final. 

The statute nowhere delegates to the State Board of Land 
Commissioners authority to vary in any way the very clear and 
explicit provision in this particular. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 



Board of Hiealth. 

Salary of clerk to Pure Food Commissioner. 



Denver, Colo., December 7, 1909. 
DR. HUGH L. TAYI.OR, 

Secretary, State Board of Health, 
Denver, Colorado. 

Dear Sir — ^Yours of the 1st inst., in re the question of salary 
of Miss Fultz, was duly received. 

The short appropriation, to which you refer, carried, as you 
state, an item of f 400.00 for the salary of the clerk of your Board. 
The title of the act, viz. : "To provide for the payment of a part 
of the ordinary expenses of the executive, legislative and judicial 
departments of the State of Colorado for the months of December, 
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1908, and January, February and March, 1909," taken in connec- 
tion with the specific appropriation of J400.00, might fairly be 
considered to appropriate f 400.00 for the four months named. 

I understand that this bill was treated as appropriating 
1400.00 for four months' services and payments made accordingly. 
The ruling of the Auditor that the f400.00 thus appropriated is 
to be deducted from the |1,000.00 specified in the long appropria- 
tion bill for the same clerk for the fiscal year 1909, does not, as 
you suggest, give to the long appropriation bill a retroactive effect. 

The first section of said act is as follows : 

"That the following sums, or so much thereof as may be neces- 
sary, are hereby appropriated out of any money in the treasury, 
belonging to the general revenue fund and not otherwise appro- 
priated, for the salaries and expenses of the executive, legislative 
and judicial departments of the State for the fiscal years 1909 
and 1910, less the amount of salaries and other expenses for De- 
cember, 1908, and January, February and March, 1909, already 
paid from the short appropriation, H. B. 44 of the Seventeenth 
General Assembly, approved January 25, 1909." 

It will be observed that this $1,000.00 appropriated is 
subject to diminution by whatever sums have been paid on said 
salary under the short appropriation bill. 

It is not making the law retroactive to deduct the f 400.00 
already paid from the f 1,000.00 appropriated for the year, because 
it does not question the legality of the payment of $100 per month 
for the four months, but leaves foi* the balance of the year the 
amount appropriated, to-wit, $1,000.00, less the $400.00 paid. 

The provisions of the long appropriation bill apply solely . 
to the amount to be paid after the 1st of April, and, hence, are 
not retroactive. The terms of the law are clear, and the total 
salary for the year is thereby limited to $1,000.00. 

T regard the ruling of the Auditor as correct. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attornev General. 



No pay authorized for soldiers outside State. 



Denver, Colo., September 29, 1909. 

BRIGADIER GENERAL JOHN CHASE, 

Adjutant General National Guard of Colorado, 
State Capitol. 

Sir — I have the honor to acknowledge receipt of your letter 
of recent date wherein you state that the government "pays en- 
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listed men 50 cents .per day at encampments and that the State 
pays f 1.00 per day, and asking whether or not it will be a proper 
charge upon the military fund if the State allows the men 50 
cents per day out of the military fund when they are outside of 
Colorado in attendance upon an encampment and receiving 50 
cents per day from the general government. 

In reply I beg to state that I am unable to find any provisions 
in the statutes authorizing this expenditure. Neither do I find 
any authority for the use of any part of the military fund for 
"supplying the many things that in the hasty mobilization of 
troops are not cared for by the general government." 

Very respectfully, 

JOHN T. BARNETT, 

Attornev General. 



Expenses of ofllcer of National Guard while attending military 
school of instruction, outside the State, may not lawfully be paid without 
authority of statute. 



Denver, Colo., September 29, 1909. 
GENERAL JOHN CHASE, 

Adjutant General, State of Colorado, 
State Capitol. 

Sir — I have the honor to acknowledge receipt of your letter 
of recent date, in which you state that an officer of the Colorado 
National Guard attended a federal military camp of instruction, 
without the State of Colorado, that the State military authorities 
directed said officer to attend said camp of instruction by pub- 
lished order, and ask whether the expenses of said officer, in- 
curred in so attending as commander, are a proper charge upon 
tbe military fund of the State. 

The State Military Board is constituted as provided by Laws 
of 1909, page 447, section 6, and they are thereby authorized to 
prescribe regulations that will increase the discipline and ef- 
ficiency of the National Guard; but such rules, by the terms of 
said section, must not be inconsistent with law. 

The money available for the support of the National Guard 
is derived from the military poll tax and is known as the military 
fund, and the expenditure thereof is made by the Military Board. 

"The military fund is subject to the same rules of legisla- 
tion as are other funds, and can not be paid out for any purpose 
except such as are expressly authorized by law." 

Opinions of Attorney General, 1906, page 121. 

Opinions of Attorney General, 1890, page 97. 

"There is, therefore, no authority * * * to pay vouchers 
which on their face disclose the fact that the money is to be ap- 
plied to some purpose not mentioned in the act concerning the 
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militia. ♦ ♦ ♦ There is no authority possessed by the Military 
Board or the Adjutant General to apply this fund to any object 
not mentioned in the act regarding the militia." 

Opinions of Attorney General, 1906, pages 130, 131. 

I am of the same opinion, — that such fund can, in time of 
peace only, be lawfully expended when expressly authorized by 
specific provision of the statute law. 

I have been unable to find any provision of law directing or 
authorizing the use of the military fund for the purpose of paying 
the bill under consideration, nor has any such provision been 
called to my attention. 

The value to the State of the services rendered is clear to me, 
but governmental powers are so arranged that the authority to 
expend this money is in the legislative branch, and not in the ex- 
ecutive; and should the executive officers attempt to provide for 
the expenditure of said fund in any manner other than that ex- 
pressly authorized and permitted by the legislative branch, such 
expenditure would be unlawful, and in conflict with the constiu- 
tional provision respecting the distribution of governmental pow- 
ers. 

You also ask, "Would it be lawful for the Military Board of 
the State of Colorado, acting under section 10, article V, Laws 
and Regulations of the National Guard of Colorado, to allow pay 
for officers and enlisted men serving under orders of the Governor, 
outside of the State?" 

The purposes for which said fund may be used under said 
section 10, article V, are limited by the express provisions thereof, 
♦ * * "to prevent violations of the laws of the State, or to pre- 
vent or suppress riot or insurrection, or to repel or prevent in- 
vasions * * *," which, in my judgment, does not authoize the 
use of iany of the military fund outside the State for the purposes 
indicated in said section. 

Respectfully, 

JOHN T. BARNETT, 

Attorney General. 
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The holder of a warrant, no matter how many times transferred, 
stands in the place of the original payee. 

The allowance of claims by officers or boards authorized thereto, and 
the issue of warrants for the amounts found due, do not amount to a 
judicial determination which estops the party against which the claims 
are made from defending on the ground of fraud or mistake. 

And there is nothing to prevent the Legislature from authorizing 
an auditing board to reconsider allowances of a former board as to the 
validity, bona fides or consideration of claim allowed. 



Denver, Colo., August 12, 1909. 

THE STATE AUDITING BOARD 

To Audit Indebtedness for Suppressing Insurrection, 
Denver, Colo. 

Gentlemen — In reply to your inquiry as to your power to 
audit the accounts allowed by the Auditing Board created by the 
act approved April 9, 1907, I beg to submit the following : 

The act under which this board was created provides that "an 
audit may be required of any accounts, warrants, certificates or 
other evidences of indebtedness which have heretofore been aud- 
ited and approved by a like auditing board created under an act 
approved April 9, 1967." 

I understand that the accounts to which this act relates were 
audited by the Auditing Board of 1907, and Auditor's warrants 
issued therefor. 

The act of 1907 creating the Auditing Board gave it practi- 
cally the same authority as to original accounts as is given by the 
present law to this board. The board, by the act, "is authorized 
and directed to examine all original accounts and vouchers, and 
determine whether the same are a proper charge against the State 
of Colorado, and to refuse to allow the same if, in the judgment of 
said board, they are not such proper charge. 

The practical question, therefore, is as to the conclusiveness 
of warrants issued upon accounts allowed by the board of 1907. 

It is well settled that warrants are not negotiable instru- 
ments under the Law Merchant, but are mere orders by a state, 
municipality or county on itself. They may be transferred so as 
to enable the holder to sue on them in his own name, but such 
transfer does not cut off any defenses which would be good against 
the warrants in the hands of the original holder. 

It follows that in a suit on said warrants the defendant may 
show the illegality of the issue, fraud in the allowance of the 
claim or issue of warrant, or want or failure of consideration. In 
other words, the holder of a warrant, no matter how many times 
transferred, stands in the shoes of the original holder. 

The effect of the allowance of a claim by boards authorized to 
audit the same has been frequently passed upon by the courts. 

In Kendall vs. United States, 12 Peters, 611, the U. S. Su- 
preme Court held that a decision by an officer who was, by an act 
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of Congress, authorized to determine the amount due on certain 
claims against the government, was, in the absence of fraud or 
mistake, so far binding as to give to the claimants a vested right 
in the sum awarded, of which Congress could not deprive them. 
But this is limited to claims which are not in conflict with the 
statutes. 

In Shirk vs. Pulaski County, 4 Dillon, 214, the Court, speak- 
ing of a county court which was authorized to "audit, settle and 
direct payment of all just demands against the county," said: 

"Within the limits of their power, as conferred by statute, the 
action of the county court in determining the amount due a cred- 
itor of the county, in the absence of fraud or, perhaps, mistake, 
binds the county ; but the county court cannot bind the county by 
ordering a claim paid which is not made a county charge by stat- 
ute, or by allowing more than the statute distinctly limits, or by 
an allowance in the face of a statutory profiibition." 

This seems to express the general sense of the authorities. 
The courts have further pointed out that the allowance of claims 
by officers or boards authorized thereto and the issue of warrants 
for the amounts found due, do not amount to a judicial determi- 
nation which estops the corporate body against which the claims 
are made from defending upon the grounds above stated. 

This being so, it results that there is nothing to prevent the 
legislature from authorizing an auditing board to reconsider al- 
lowances of a former board as to the validity, hona fides or con- 
sideration of claims allowed. Farther than this it cannot go. 

The board of 1907 having been specifically authorized to ex- 
amine and determine the questions preceding the issuance of war- 
rants, its acts, within the limits of its power as conferred by lawy 
are final. That is to say, on all questions of fact involved in the 
allowance of the claims which the law recognizes, the decision of 
the board is conclusive if there be no fraud in the presentation of 
such question, or mistake of fact. But if, for example, the rate 
of compensation for services, or a maximum price for articles 
furnished be fixed by law, an allowance at a higher rate is not 
within the power of the board. Any warrant issued for such a 
claim is invalid in its inception. This board may re-audit such 
claims, or claims tainted with fraud, or claims w^ithout lawful con- 
sideration, without doing injustice to an assignee of a warrant, be- 
cause he stands in the shoes of the original payee, who was, of 
course, aware of the infirmity in his claim ; and the assignee, the 
courts hold, may recover of his assignor, as an endorser, the 
amount paid for the warrant. Thus the loss, if any, is carried 
back to the payee, who in such a case has no claims upon the con- 
sideration of the board. 

I am of the opinion, therefore, that your board may audit the 
claims allowed by the board of 1907, and determine whether or 
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not the warrants issued were invalid in their inception, fraud- ' 
ulent in any respect, or wanting in consideration. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 

Bv JAMES H. TELLER, 
Assistant Attorney General. 



Inmate of State Home in Denver does not make such inmate a charge 
upon Denver county. 



September 23, 1910. 

W. H. COWAN, ESQ., 

Supt. Colo. State Home for Dependent and Neglected 
Children, 

2305 South Washington Street, 
Denver, Colorado. 

Dear Sir — I am in receipt of your two communications of 
date September 15 and September 22, in which you request an 
opinion of this office on the matter contained therein, which com- 
munications I quote in full : 

"Kindly give me your written opinion upon the following 
case, which I will state as briefly as possible: 

"On November 13, 1903, the County Court of Boulder County, 
Colorado, issued an order for the admission to this home of Grace 
Moore, who was born November 6, 1892. Since the date of said 
commitment this girl has been under the supervision of our Board 
of Control, she had school advantages and was kept in our Domes- 
tic Science Department for two terms, from which she graduated 
as a cook and seamstress on February 16, 1909, since which time 
she has been placed in private homes, earning small wages. 
Within the last six weeks she has developed a weakness in mind 
which verges on insanity, and yet the physician advises placing 
her in a school for feeble-minded rather than in an insane ward. 
I understand the state school for feeble-minded is not yet ready 
to receive inmates. 

"The members of the Board of Control have decided that the 
girl should be placed at once in the sanitarium conducted by Dr. 
Hubert Work in Pueblo. The question before us is, which county 
should bear the expense? She was originally thrown upon the re- 
sources of the State by Boulder County, she has resided practi- 
cally all of her time for the last seven years in Denver. On ac- 
count of having become a resident of Denver County for several 
years, owing to the fact of our institution being located in this 
city, the county commissioners of a few of our counties have 
manifested a disposition to refuse to care for children which we 
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desire to return to them. We claim the right to return children 
by virtue of the authority given in section 7, chapter XXVI, Ses- 
sion Laws of 1895. 

*^Have we the authority to return the girl in question to the 
county commissioners of Boulder County, with a recommendation 
that they place her in a school for feeble-minded?" 

"Replying to yours of the 20th inst. : 

"Our Board of Control has never passed a resolution by 
which they surrendered their control of Grace Moore. The mem- 
bers have felt that she was not mature enough to declare her self- 
supporting. She has been placed in several homes and returned 
and is yet a ward of the State." 

Section 7, chapter XXVI, Session Laws of 1895, to which 
you refer me, being section 575, chapter XXIV, in the Revised 
Statutes of 1908, page 301, is in my judgment quite plain, under 
the facts as you have submitted them to me, as to the right of 
the Board of Control in the premises. Subdivision 3 of the section 
in question reads as follows : 

"Those who, in the opinion of said Board, based on the cer- 
tificate of the physician of said Home, are of unsound mind or 
body, or have some serious physical disability which prevents 
their being placed in family homes or learning trades. Whenever 
any child shall be ordered by said Board to be returned to its 
county, as herein provided, the guardianship of said Board shall 
cease, and the child shall thereupon again become a charge on 
the county from which it was sent ; and the Superintendent of 
said Home, in returning any child to its county, shall report in 
writing to the county commissioners of the proper county the 
action of said Board and the reasons therefor." (L. '95, page 75, 
section 7.) 

The mere fact that Grace Moore has been a ward of the State 
Home for a period of sevfen years does not make her a citizen of 
the city and county of Denver. She still remains a charge upon 
the county of Boulder, and is to be there returned when such 
conditions have arisen as make it impossible for the State Home 
longer to care for her in the manner contemplated by the stat- 
ute. I am the more confirmed in this view by the directions con- 
tained in another section of the same chapter, viz., section 581, 
chapter XXIV, Revised Statutes, 1908: 

"* ♦ * The expense of transportation of children to said 
Home, pursuant to law, and the expenses of returning any of 
said children to their counties, after their admission by said 
Board, as improper inmates of said Home, shall be paid by the 
county so sending such children." (L. '97, page 90, section 2; 
amending L. '95, page 80, section 14.) 

I, therefore, conclude that Grace Moore, the ward of the State 
Home in question, having developed a weakness in mind which 
condition makes it impossible for your oflScials longer to care for 
her, the duty falls upon your Board of Control to return her to 
the countv from which she was sent to the State Home, and to 
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advise the county commissioners of said county of this action and 
the reasons therefor, as directed by the laws governing this sub- 
ject. 

Yours very truly, 

JOHN T. BARNETT, 

Attornev General. 



There is no statutory authority for the employment of an attorney 
by the Board, but under the section authorizing the expenditure of money 
for necessary purposes, such employment is proper, subject to the approval 
of the Attorney General. 



Denver, Colo., March 22, 1909. 

HON. J. W. FINKBINER, 

Colorado Springs, Colo. 

Dear Sir — I have your inquiry as to whether it is proper for 
jour Board to retain the sevices of an attorney and pay him f 100 
per annum as compensation therefor. I understand that it has 
long beien the custom and practice for the Board to retain an at- 
torney at such nominal figure. 

In reply to your inquiry I wish to say that there is no specific 
statutory authority for such action, although there is a section 
authorizing you to expend money for such purposes as may neces- 
sarily arise in the performance of your duties in connection with 
the institution. 

I can easily conceive of circumstances arising from time to 
time in the administration of the affairs of your institution, which 
might necessitate immediate consultation with an attorney. 

I am, therefore, of the opinion that, subject to the approval 
of the Attorney General, such services may be retained by your 
Board, to be rendered, however, so far as possible, under the su- 
pervision and direction of this office. 

The services of such attorney must, however, be confined to 
matters purely local, or such other matters as may demand im- 
mediate attention or arise in such a way as to preclude the delay 
incident to an appeal to the Attorney Genenral for direction 
or counsel. 

In view of the custom mentioned and of the exceptional abil- 
ity and character of the gentleman retained by your Board, this 
office entertains no objection to such action, subject, however, to 
the considerations hereinbefore specified. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

Bv JAMES M. BRINSON, 
Deputy Attorney General. 
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Compensation of members of Board. 

A member appoihted to fill vacancy is entitled to compensation for 
the remainder of the term of the member whose term he is appointed 
to fill. 



Denver, Colo., March 25, 1909. 

DR. A. P. BUSEY, 

Superintendent, State Insane Asylum, 
Pueblo. Colorado. 

Dear Sir — In reply to your inquiry as to whether or not a 
person appointed to the State Board of Lunacy Commissioners to 
fill a vacancy caused by death or resignation is entitled to the 
compensation which would have been payable to the former in- 
cumbent had he continued in office during the full term for which 
he was appointed, I beg to submit the following : 

It appears that the member of the Board whose resignation 
has created a vacancy was appointed before the act of the Legis- 
lature cutting off the salaries of members of boards of public in- 
stitutions in this State was passed. 

Under section 30 of article V of the Constitution, which pro- 
hibits the passage of any law which shall increase or diminish 
the salary of a public officer after his election or appointment, 
the late incumbent of the office was entitled to compensation until 
the expiration of his term at the rate established prior to the 
passage of the act above mentioned. 

Your inquiry presents the question, practically, whether un- 
der this provision of the Constitution the salary attaches to the 
term or to the officer. 

We have no decisions of the Supreme Court of this State di- 
rectly in point, but the question has arisen twice in California 
under a constitutional provision similar to ours, and the Supreme 
Court of that State held that a law passed after the beginning 
of the term of a public officer whereby the salary was increased, 
did not apply to a person appointed to fill a vacancy occurring 
after the passage of such act. 

In the absence of anv decisions of other states to the con- 
trary, I am of the opinion that the law as laid down in California 
would govern in the case which you present, and that, therefore, 
the person appointed to fill the vacancy on the State Board of 
Lunacy Commissioners would be entitled to the compensation to 
which the last incumbent would have been entitled had he not 
resigned. 

Verv trulv vours, 

* • • 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attomev General. 
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Denver, Colo., March 15, 1910. 

HON. ROADY KENEHAN, 
Auditor of State, 

Denver, Colorado. 

Dear Sir : The opinion rendered by this office to Dr. A. P. 
Busey, Superintendent of the State Insane Asylum, under date 
of March 25, 1909, covers the case of Dr. Grant, and was written 
for that purpose. By this, as you will observe, he is entitled to 
compensation as provided by the old statute. 

Since the rendering of that opinion our Supreme Court has 
handed down a decision in the case of People vs. De Guelle, in 
which it is said: 

"It is clear to pur minds that a person elected or appointed 
to fill a vacancy in an unexpired term of a public oflSce, such as 
sheriff, holds precisely as his predecessor would have held h^d 
he continued in office, and in no other way, and has the same 
rights, and none other, that such predecessor would have had." 

Enclosed find copy of opinion to Dr. Busey. 

Yours truly, 

JAMES H. TELLER, 
Assistant Attorney General. 

JOHN T. BARNETT, 

Attorney General. 

Enclosure. 



Secretary and treasurer of Board must be trustees. 

No member of Board is entitled to any compensation except actual 
expenses (section 6119, R. S.). 

Stenographic and clerical assistance may be employed at the discre- 
tion of the Board, but the secretary and treasurer are responsible for the 
proper performance of the duties of their offices. 



Denver, Colo-, April 30, 1909. 

HON. J. F. HUMPHREY, 

Pres't Board of Trustees, State School for Deaf and Blind, 
Colorado Springs, Colorado. 

Sir — I have the honor to acknowledge the receipt of your 
letter of the 15th inst. 

In reply thereto, I beg to state that the secretary and treas- 
urer of your board must be trustees. 

No member of the board, whether an officer or not, is en- 
titled to any compensation whatever, except actual expenses, as 
provided in section 611, R. S. Colorado, 1908. 

Stenographic and clerical assistance may lawfully be em- 
ployed at the pleasure of the board, for the performance of. any 
of the clerical work, but the secretary and the treasurer are re- 



150 BIENNIAL EEPOET 

sponsible for the proper performance of the duties of their re- 
spective offices. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



Right of a foreign corporation to practice architecture in the State 
It is a fundamental rule that a foreign corporation by filing its 
articles does not obtain the right to do anything which a domestic cor- 
poration cannot obtain authority to do. 

The statute does not contemplate the practice of architecture by a 
corporation. There is no such thing as corporate practice of a profession. 
Professional acts must be performed by individuals. 



Denver, Colo., October 3, 1910. 

MR. ROBERT WILLISON, 

Sec'y, State Board of Architecture, 
Denver, Colorado. 

Dear Sir — I have considered the letter of Mr. J. Pierre Isen- 
traut, dated August 20th, 1910, in relation to the right of the 
Black Hills Company to practice architecture in this State. 

He is under a misapprehension as to the legal effect of filing 
the articles of incorporation of his company. • The Secretary of 
State cannot authorize any foreign corporation to do that which 
the law of this State prohibits. No domestic corporation is au- 
thorized to practice architecture, and it is a fundamental rule in 
all the states that a foreign corporation by filing its articles does 
not obtain the right to do anything which a domestic corporation 
cannot obtain authority to do. 

The statute concerning architects does not contemplate the 
practice of the profession by a corporation ; and, as a matter of 
fact, there is no such thing as corporate practice of a profession. 
In the nature of the case, professional acts must be performed by 
individuals. 

Therefore, when the law requires individuals to obtain li- 
censes before practicing architecture in this state, it makes it im- 
possible for any one, either in connection with a corporation or 
otherwise, to practice without complying with the law. 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 
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Renewal of license. 



January 20, 1910. 

THE COLORADO STATE BOARD OF BARBER EXAM 
INERS, 
Capitol Building, 

Denver, Colorado. 

Gentlemen — In reply to your letter of January 18, request- 
ing an opinion as to the effect of a barber properly registered dur- 
ing 1909 having failed to apply for a renewal of his license before 
the expiration of the calendar year, and asking for an opinion 
on certain proposed procedure under that act, we have to say the 
following : 

The question proposed arises under Sections 7 and 8 of Chap- 
ter 138 of the Session Laws of 1909. The first of these sections 
permits "Every person now engaged in the occupation of a barber 
in this state" within ninety days after the act went into effect to 
apply for and receive a certificate of registration. This certifi- 
cate was to expire at the end of the calendar year of 1909, and 
within the last thirty days of that 3^ar the person registered 
must apply for a renewal. 

Section 8 provides that "any person not holding a license 
under the provisions of the preceding section, and desiring to ob- 
tain a license under this act, shall make application, etc.," and 
shall be subject to an examination as to certain specified qualifi- 
cations. It is the evident intent of Sec. 7 and 8 to include every 
barber practicing or intending to practice in the State of Colo- 
rado. If an applicant is not included in Section 1 he falls unto 
Section 2. If, therefore, any barber does not "hold a license un- 
der" Section 7, he is subject to the provisions of Section 8. It 
can hardly be said that a barber registered for 1909 can in 1910 
be considered as holding a license. The section does not say 
"qualified to hold a license" under the preceding section, or ^*hav- 
ing previously practiced in the State," or "having been previously 
licensed under Section 7." Its language seems to be restricted 
only to persons actually registered for the period in question 
under the preceding section. That being the case, our judgment 
is that any barber licensed under Section 7 in 1909 who does not 
renew his license as provided by law is subject to the provisions 
of Section 8. 

The terms of the act are not as complete as they might be ; 
for instance, it is not specifically provided that licenses issued 
under Section 8 may be renewed without examination like li- 
censes under Section 7, but that appears to be the intent of the 
act. In any case, whether it^be that of a barber admitted with- 
out examination on account of previous occupation or admitted 
by examination, it is apparently the intent of the act to require 
that registration be made for the coming year before the expira- 
tion of each previous year, and that if such application be not 
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made the barber be subject to the examination section. It is 
clearly the intent of the act to require that the license, to pre- 
serve his status as a licensed barber, must keep his registration 
unbroken ; otherwise, the implication would be that he had aban- 
doned the trade and his skill was no longer guaranteed by the 
fact of actual practice. In our judgment, therefore, when a bar- 
ber fails to renew his license within the period prescribed by 
law, he is subject to the examination requirement and may be 
punished under the penal provisions of section 15 of the act. 

You ask specifically whether you can insert a notice in the 
state papers, giving delinquent barbers a certain period to com- 
ply with the law and after that period compel delinquents to pay 
the examination fee prescribed. The enforcement of the law is 
naturally left in the hands of the examination board. There is 
nothing to forbid the publication of such notice as you mention. 
It amounts merely to a statement that the board will not proceed 
to prosecute violations until that date. It cian grant no immun- 
ity, criminal or civil, to the barbers in default. The requirement 
of an examination fee to barbers in default after the date set is 
also in accordance with the law, as an examination fee could be 
required regardless of any newspaper advertisement. It is to be 
pointed out that if an examination fee is required, an examina- 
tion must be actually held, however. The board cannot collect 
fees for functions not performed. 

With the hope that this covers the matters submitted to us, 
I remain. Sincerely yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES GRAFTON ROGERS, 

Assistant Attorney General. 



Military poll tax — collection. 

The County Assessor may require a wife in her tax schedule to in^ 
elude the poll tax assessed against her husband, where he makes no 
separate return. 



Denver, Colo., March 29, 1909. 
MR. FRANK B .LEWIS, 

Assessor, Arapahoe County, 
Littleton, Colorado. 

Dear Sir — You submitted to us some time ago a question con- 
cerning the administration of the law as to the collection of the 
military poll tax. 

We have held this question under consideration for some 
time, in the endeavor to discover legal authority that would render 
easv and efficient the collection of this tax. 
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We now submit to \ou the following opinion in regard to 
your question : 

The question, specifically stated, was this : 

"If a husband and wife do not make separate schedules of 
their taxable property, shall the one returning the schedule set 
down the military poll tax and be held liable for the payment 
of that tax?" 

We understand that a large number of wives throughout the 
State have returned schedules covering their husbands' property, 
with the idea that the family would in this way escape assessment 
for militarj^ polls. 

By section 5573, of the Revised Statutes of 1908, every inhab- 
itant is required to return to the county assessor, in May of each 
year, a full and correct schedule and description of his taxable 
property, in accordance with the form of schedule furnished by 
the assessor. It is also provided : "If husband and wife d<i not 
make separate schedules the one returning the schedule shall set 
down the taxable property of the other." This would indicate 
that it is the purpose of the revenue law of 1902 to hold liable 
for the taxes of both husband and wife the person returning the 
schedule for that family. 

By section 5542 further provisions are made with the same 
intent, viz. : To require taxes on property over which there may 
be a dispute in ownership to be returned by any person having 
an interest therein. 

There are various other sections of the law aimed at the same 
point. It seems, therefore, clearly the intention of the act to 
make liable a wife for the return and taxes of all family property, 
in case the husband makes no separate return.. 

By section 5583 it is made the dutv of the Auditor of State 
to prescribe a form for tax schedule. The statute specifically re- 
quires a description of all property owned or controlled by the 
persons returning the schedule, and, in addition, states that the ^ 

Auditor, in his form, "may require other matters of fact to be set 
down, in the oath to be appended thereto, in addition to those ^ 

hereinbefore prescribed." This would indicate that the Auditor 
of State could require a return of the poll taxes to be included 
in the tax schedule. This requirement has been made, and is now 
contained in the form in use. It would seem, therefore, that tl;e 
Assessor may require a wife to include in her tax schedule the 
poll tax assessed against her husband, where he makes no separ- 
ate return. 

In the case of the People vs. Ames, 24 Colo., 422, the conn 
discusses the importance of the military poll tax, and concludes 
that if an effective method can be found for its collection with the 
other taxes, that that method should be pursued. 

While that decision is based upon the old revenue law, the 
provisions of the old law are not radically different from those 
of the law of 1902, and I conclude that it is the duty of the As- 
sessor to use every means in his power to collect this tax, par- 
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ticularly in cases such as the one you name, where evasion may 
become the common practice. 

If this letter does not make clear your duties in the case, 
please refer the question to us again. 

Very truly yours, 

JOHN T. BAENETT, 

Attorney General. 

By JAS. G. ROGERS, 
Assistant Attorney General. 



Sale of liquor to Indians in Colorado. 



Denver, Colo., April 13, 1910. 

COMMISSIONER OF INDIAN AFFAIRS, 
Department of the Interior, 
Washington, D. C. 

Sir — I have the honor to acknowledge receipt of your letter 
of recent date asking for copy of our statute regarding the sale 
of liquor to Indians. In reply thereto I beg to state that we have 
two sections concerning the same, 3997, R. S., 1908, which reads 
as follows : 

"No retailer of spirituous liquors, or other person or persons, 
shall sell, exchange or otherwise deliver to any Indian or Indians, 
within the boundaries of this State, any spirituous liquors, under 
the penalty of fifty dollars for every such offense; the one half 

X t/ ft/ ft/ 7 

thereof for the use of the county wherein the offense is committed 
and the other half for the person informing." 

And secL'on 1807, id., which is as follows: 

"Every tavern keeper, or other retailer of spirituous liquors, 
who shall barter, sell or exchange any wine, rum, gin, brandy, 
whisky or other spirituous liquors to any common drunkard, and 
every person, whether tavern keeper or not, who shall sell, barter 
or exchange any wine, rum, gin, brandy, whiskey or other sririt- 
uous or mixed liquors to any Indian or Indians in this State, 
shall, on conviction, be fined the sum of fifty dollars for each 
offense." 

These sections appear never to have been construed by our 
Supreme Court. If the above and foregoing does not afford you 
all the information desired, it will be a pleasure for me to answer 
vou further. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



Horticulture. 

Poisonous insecticides. 

The provisions of section 10 of the act approved April 10, 1907, 
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apply to all arsenate poisons, regardless of the time of their shipment 
into the State. 



Denver, Colo., March 22, 1909. 

PROF. C. P. GILLETTE, 

State Agricultural College, 
Fort Collins, Colorado. 

Dear Sir — I have before me your communication in which you 
ask whether or not the provisions of section 10 of the act with 
respect to horticulture, approved April 10, 1907, apply to arsenate 
of lead and other arsenate poisons shipped into the State before 
the act went into effect. 

In reply to such inquiry, I am of the opinion that the pro- 
visions of said section are applicable to such poisons, regardK^ss 
of the time of their shipment into this State. When they entered 
Colorado they became a part of the general mass of property 
within the State, and were, and are, subject to the laws of this 
State in all respects, and more particularly were they subject to 
the right of the State to exercise its police powers in relation 
thereto. 

The power of the Legislature in this particular is plenary 
and absolute. That it was intended to exercise this power and 
subject all sales of insecticide poisons to this provision clearly 
appears from the concluding clause of the title of the act, which 
reads: "To regulate the sale of insecticides." There is no ex- 
ception or limitation, and the provision in respect to sales con- 
template and embrace sales of any and all nature and kind. 

Any other construction would counteract the purpose of the 
act, render the provisions of section 10 nugatory and create an 
opportunity for fraud and injury that the most vigilant super- 
vision and care would be powerless to prevent or avoid. 

Very truly yours, 

JOHN T. BARNETT, 

Attornev General. 

By JAMES M. BRINSON, 

Deputy Attorney General. 



Ninety-nine year prisoner entitled to parole. 



Denver, Colo., April 4, 1910. 
WILLIAM THOMAS, ESQ., 

Secretary, Board of Pardons, 
Capitol Building. 

Dear Sir — Replying to your communication of recent date, 
relative to Moises Freytas, a convice serving sentence of ninety- 
nine years in the State penitentiary, I have to say that it appears 
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from your communication that the crime for which Freytas was 
sentenced was committed, and the sentence itself was imposed, 
prior to the passage of the indeterminate sentence act 1899. How- 
ever, section 2039, Revised Statutes of Colorado, 1908, prcvides 
that the Governor shall have authority to parole any convi(*1 who, 
at the time of the passage of the indeterminate sentence act, was, 
or thereafter might be, imprisoned in the penitentiary, under sen- 
tence other than a life sentence, who mav have served the mini- 
mum term pronounced by the trial court, or in the absence of 
such minimum term being pronounced by the court, then the 
minimum term provided by law for the crime for which he was 
convicted. 

It is apparent, from a reading of this statute, that Preyt is 
is entitled to the benefit of the act. Oherwise, no force or effect 
can be given to certain of the language therein employed, and 
which must have been intended to reach convicts in prison at the 
time of the passage of the act, who have been sentenced for a 
term definite. 

Verv trulv vours, 

JOHN T. BARNETT, 

Attorney General. 



In re regulations for inspection of oils. 

Inspector to be stationed at every refinery ^oint. Party asking in- 
spection to pay expense of trip, In addition to fee for inspection. 



Denver, Colo., July 29, 1909. 

CLAUDE E. STREET, ESQ., 
State Inspector of Oil, 
Denver, Colorado. 

Sir — We have had under consideration for some time your 
letter of July 15 inquiring regarding t^e reasonableness and 
legality of the regulations announced by your oflBce, operating 
under the act of 1899, for the inspection of illuminating oil. The 
regulation submitted is as follows : 

"Parties wishing oil inspected at points other than refinery 
points may, as long as the inspector finds that they are acting 
in good faith, ship samples of all oils to the Inspector, and 
thereby save the Inspector's traveling expenses; provided, that 
said samples are delivered to the Inspector free of charge." 

Section 2 of the above mentioned act of 1899, the same being 
section 4712 of the Revised Statutes of 1908, reads in the second 
paragraph as follows : 

"Such State Inspector shall prepare all forms for ail stock, 
seals, brands, stamps provided for in this act, and also such gen- 
eral rules and regulations for inspection not inconsistent with 
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the terms and provisions of this act, and such rules and regula- 
tions shall be binding upon all inspectors in this State." 

The first part of that paragraph provides also that either an 
inspector or deputy inspector shall be stationed at every point 
in the State where a refinery is situated. 

Section 9 of said act, same being section 4719 of the Revised 
Statutes of 1908, provides as follows : 

"In case any inspector or deputy inspector is required to 
inspect oil distant from the place at which he resides it shall be 
the duty of the party asking for the inspection to pay the expenses 
of the trip of such inspector or deputy inspector in addition to 
the regular fee for inspecting the oil. 

In view of these provisions of the act, the regulations sub- 
mitted would appear to be reasonable and in consonance with the 
intent and provisions of the statute. 

Inasmuch as persons wishing the inspection of oil at other 
than refining points are required by law to pay the traveling 
expenses of the nearest inspector or deputy inspector, as well as 
the gallon rate for inspection, an agreement made with such per- 
sons permitting them to ship oil and requiring them to pay the 
expenses of shipment in lieu of the traveling expenses above men- 
tioned, is in our opinion, legal. 

Very sincerely yours, , 

JOHN T. BARNETT, 

Attorney General. 

By JAMES GRAFTON ROGERS, 

Assistant Attorney General. 



There is no warrant in law for inspection of oils used in manufac- 
turing water gas. 



February 17, 1910. 

HON. CLAUDE E. STREET, 
State Oil Inspector, 
Capitol Building. 

Sir — I have the honor to acknowledge receipt of your com- 
munication of recent date, asking whether in my opinion it is 
your duty to inspect gasoline oils used in the manufacture of 
water gas. 

Section 4711, R. S. 1908, directs that, as provided in the act, 
products of petroleum used for illuminating purposes shall be in- 
spected before being sold or offered for sale. 

Section 4712 id. provides that when called upon for that 
purpose it is the duty of the Inspector to inspect and reject oils 
for illuminating purposes not conforming to the test prescribed 
bv law. 
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Said section further requires Inspectors and makes it their 
duty to test all petroleum products offered or intended to be of- 
fered for illuminating purposes in the state, and if approved 
same shalf be so marked, when it may be sold, and if rejected a 
penalty is provided for the sale thereof for illuminating purposes 
in the state. 

Section 4715 id. provided a penalty for selling or attempt- 
ing to sell such oil for illuminating purposes, whether manufac- 
tured in or out of the state, without inspection. 

Section 4716 id. provides a heavier penalty for the same 
thing, and also a penalty for falsely marking a package or refill- 
ing or selling from same, and also for failure to cancel inspection 
mark when empty. 

Section 4724 id. provides that the act shall not apply to oils 
used to light streets, public ways, alleys and mines, and the 
further provision that '^also the gas or vapor from such oils may 
be used for illuminating purposes where the oils from which said 
gas or vapor is generated are contained in reservoirs under 
ground outside the buildings illuminated or lighted by the gas 
generated from gasoline." 

This department in 1908, page 106, has construed this last 
provision to require the users of such gas to store the oil from 
which it is generated in under ground reservoirs outside the 
buildings. But while it is doubtless true, there seems to be no 
method of procedure provided in the act for the enforcement of 
this particular provision, and accordingly I deem it unenforce- 
able. 

Among the things enumerated in Sections 4711 and 4712 id. 
that shall be inspected when for sale is "substance which is the 
product of petroleum." Certainly illuminating gas made in 
whole or in part from petroleum or its products comes within the 
scope of such definition, but the act provides no method of test- 
ing or inspecting gas, or penalty for its sale or use without be- 
ing tested or inspected, while the act does minutely regulate the 
testing and inspecting of oils before it is lawful to sell same. 

There are regulations, such as some of those contained in 
Section 4712 id., that could well apply to gas, but the statute 
then goes on to say, "When oil has been inspected," etc., thus 
leading to the conclusion that it was the intent to provide for the 
testing and inspection of petroleum oils used for illuminating 
purposes with the exception hereinabove noted, and not for gas 
generated from petroleum or its products. 

Section 4724 id. extends the scope of the act beyolid the test- 
ing and inspection of oils for illuminating purposes by the pro- 
vision that all gasoline oils for "heating, burning or power pur- 
poses" shall be tested by hydrometer for specific gravity. 

The use of oil in manufacturing gas does not seem to me to 
be using it for either illuminating, heating, burning or ])owor 



ATTORNEY GENERAL OF COLORADO 159 

purposes within the meaning of the act, and if not there is no 
warrant in law for the inspection of oil used for that purpose. 

Very respectfully, 

JOHN T. BARNETT, 

Attorney General. 



Qualifications of inmates — ^age 



Denver, Colo., March 12, '09. 

MR. FRED L. PADDELFORD, 

Sup't., State Industrial School, Golden, Colorado. 

Dear Sir — Referring to the suggestion made by you over the 

telephone this morning, that section 11 of the act of 1903, con- 
cerning delinquent children, was in conflict with the opinion ren- 
dered by this office yesterday, I beg to submit the following con- 
siderations : 

The original act establishing the State Industrial School for 
Boys provided for the commitment to that school of boys be- 
tween the ages of seven and sixteen. 

The criminal code enacted in this State in 1861 provided 
that no infant under ten years of age should be found guilty of a 
crime or misdemeanor. It is probable that the act of '93, amend- 
ing the act of '81, and providing that 

"When any boy under the age of sixteen years and over the 
age of ten years shall be convicted of any offense known to the 
laws of this State and punishable by fine or imprisonment, or 
both, * * ♦ the court before whom such conviction shall be 
had may, at his discretion, sentence such boy to the State Indus- 
trial School or to such punishment as is now or may hereafter 
be prescribed by law for such offense," 

was passed to bring the later act into harmony with the criminal 
code. 

The original law recognizing seven years as the minimum 
age at which a child might be convicted of a crime was in accord- 
ance with the common law, but not in accordance with our crim- 
inal code. 

The law as it now stands provides for the conviction of a 
boy under the age of ten years for any crime or misdemeanor, 
and no boy convicted of a crime, unless between the ages of ten 
and sixteen years, may be sent to the Industrial School. 

The act of 1903 concerning delinquent children, is not a 
criminal statute. The acts which by the statute, when com- 
mitted, will render a child delinquent within the meaning of the 
law, are, for the most part, not criminal acts, or even misde- 
meanors. The amendatory act of '93 above considered does not, 
therefore, govern. The Delinquent Children Act permits the com- 
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mitment to the school, in the discretion of the juvenile court, of 
any boy found guilty of any act mentioned in this law, not in- 
included in the criminal laws of the State. To illustrate, — if a 
boy were convicted of arson and were under the age of ten years, 
he could not be committed to your school ; but, if he were found 
guilty of frequenting places of evil resort, such as are named in 
the act, or doing any of the other non-criminal acts therein men- 
tioned, the court mav commit him to the school. 

Section 11 of this act does not repeal the clause of the act of 
1893, which prohibits the commitment to your school of a boy 
under the age of ten years, who is convicted of an offense punish- 
able by fine or imprisonment. 

This construction of the act is emphasized by section 12 of 
the act of 1903, which provides 

"That, as far as practicable, any delinquent child shall be 
treated, not as a criminal, but as misdirected and misguided and 
needing aid, encouragement, help and assistance." 

The rule under which you refused to receive Robert Oxford 
is proper to be applied to cases of boys convicted of some specific 
offense, punishable under the criminal code by fine or imprison- 
ment, or both, but it does not apply to children committed for 
juvenile delinquencies merely. 

Yours truly, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 



State Industrial School for Boys. 
Commitment of juvenile delinquent. 



Denver, Colo., March 11, 1909. 

MR. FRED L. PADDELFORD, 

Superintendent, State Industrial School for Boys, 
Golden, Colorado. 

Dear Sir — I have been handed a mittimus, issued by the 
County Court of Montrose county, by which Robert Oxford, a 
boy of the age of 8 years, is committed to the Industrial School, 
under your charge, as a juvenile delinquent, with an endorsement 
thereon to the effect that you have refused to receive said boy 
because of instructions given you by the Board of Control, based 
on an opinion of some former attorney general of this State. 

With reference to said opinion, as quoted in the circular let- 
ter issued bv the Board of Control under date of June 15, 190C, 
addressed to the county judges of Colorado, I have to say that I 
disagree with the same, for the reason that the writer of sai<^i 
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opinion appears to have overlooked an important provision of the 
Election which he quotes as the basis of his conclusion. SectioK 
2176, M. A. S., provides that "When any boy under the age of 
16 years, and over the age of 7 years, shall be convicted of anv 
offense known to the laws of this State, and punishable by a fine 
or imprisonment, or both ♦ ♦ ♦ the court, or justice, as thp 
case may be, before whom such conviction shall be had, may, at 
his discretion, sentence such boy to the State Industrial School, 
or to such punishment as is now or may hereafter be prescribed 
by law for the same offense." 

The act of 1903, concerning delinquent children, defines at 
length the meaning of the words "delinquent children," and states 
that they "shall include any child 16 years of age, or under such 
age, who violates any law of this State, or any city or villa<r»^ 
ordinance," and proceeds to state a considerable number of acts 
\^hich when performed shall render a child guilty of juvenile de- 
linquency. 

Section 69, of said act, which forms section 594 of the Re- 
vised Statutes, 1908, provides that the county court may commit 
any boy found to be a juvenile delinquent to the State Industrial 
School for Boys. 

In view of these positive provisions of the law, it is impobsi- 
ble to understand upon what ground it can be held that a boy 
over the age of 7 years, and not over 16 years, having been found 
to be a juvenile delinquent, by a court of jurisdiction to determ'ne 
the question, is not a proper subject for commitment to the State 
Industrial School. 

I am, therefore, of the opinion that the boy, Robert Oxford, 
is entitled to be admitted upon the mittimus in question to your 
school . 

Very truly yours, 

JOHN T. BARNETT, 

Attorney General. 

By JAMES H. TELLER, 

Assistant Attorney General. 
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To His Excellency, 
John F. Shafroth, 

Governor of Colorado. 

Sir: In accordance with the laws of the State o2 Colorado, 
I have the honor to submit the following report of the office of 
Attorney General during the term of my incumbency of such 
office. 

This report being limited to 300 pages, manifestly it is only 
practicable to touch upon the more important matters consid- 
ered by me, and I shall content myself accordingly. 

The first part of this report will deal with certain of the 
more important cases and matters affecting the public interests 
which have been handled during my term of office; then will 
follow a list of civil and criminal cases in which I have ap- 
peared in the various courts, together with a brief statement 
of their status and disposition. Finally I shall set forth and 
make reference to certain opinions. It has been the precedent 
of the various attorneys general hei^etofore to conclude their 
reports by setting forth in cxtenso certain opinions in writing 
given by the office. The opinions written during my term of 
office cover over two thousand typewritten pages, and it will be 
impossible in this limited volume to set out at length even the 
more important. I have therefore concluded to depart from 
the precedent heretofore established, and to select only the 
more important of these opinions, set out some of them in full 
as space will allow, and set out syllabi as to others, and in the 
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syllabus of each opinion the book and page where the same may 
be found in full are referred to. 

RATES AND SERVICE OF COMMON CARRIERS AND THE 

STATE RAILROAD COMMISSION 

Upon being inducted into office, I found that the State 
Railroad Commission of Colorado was very much embarrassed 
by decisions of trial courts with reference to the validity of the 
law under which it was organized, and among the cases pend- 
ing in the Supreme Court was one in which a writ of error had 
been sued out by the Attorney General directed to the District 
Court of the City and County of Denver, entitled The Consum- 
ers' League of Colorado vs. The Colorado & Southern Railway 
Company et al. 

In this case the Railroad Commission had established a 
maximum rate for coal from northeni Colorado to Denver, being 
a much lower rate than had theretofore obtained under the 
rules of the different railroad companies. This order of the 
Commission had been attacked in the District Court of Denver 
County, and the court had found that the act of 1907, under 
which the order was made, was unconstitutional and therefore 
void. As already stated, a writ of error had been sued out by 

the Attornev General with reference to this case. 

t/ 

I proceeded to file the abstract of record in the case and 
briefs on behalf of the Consumers' League, upholding the valid- 
ity of the act of 1907 with reference to the Railroad Commis- 
sion and its powers. The railroad companies, in their briefs 
filed in the court, raised the question, not only of the validity 
of the Commission, but of its power to fix maximum rates; to 
which latter contention a brief was filed by this office. I then 
secured the advancement of this case on the docket of the Su- 
preme Court, and in an exhaustive opinion, handed down by a 
unanimous court, it was held: first, that the Railroad Act of 
1907 was constitutional; and, secondly, that the Railroad Com- 
mission had the power under that act to fix maximum freight 
rates, and to see that all rates should be reasonable and just, 
and that there should be no undue preference or discrimination 
with reference to rates. 

While it is true that the legislature of 1910 enacted a new . 
Railroad Act, which now takes the place of the act of 1907, yet 
the act of 1910 is in most respects identical with the act of 
1907, and the significance of the decision of our Supreme Court, 
in my opinion, is that the same rule of law with reference to 
the right of the Commission to fix freight rates applies to the 
language used in the act of 1910, as in the case of the act of 
1907. This case is reported under the name of The Consum- 
ers' League of Colorado vs. The Colorado and Southern Rail- 
way Company et al., 125 Pacific, 577. 
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In the month of November, 1911, the Railroad Commis- 
sion, acting under the law of 1910, promulgated an order which 
brought up an entirely new question of law under the Railroad 
Act. The Colorado and Southern Railway Company and its 
predecessors in interest had for thirty years operated a narrow- 
gauge line from Denver to Leadville by way of Como and 
Breckenridge. About the year 1910 the company determined to 
abandon the -line from Como to Breckenridge, thus preventing 
through service over this line from Denver to Leadville and 
compelling the people of Breckenridge and Summit County, in 
order to get to Denver, to go around by way of Leadville, 
thence by the Denver and Rio (Irande through Pueblo, or by the 
Colorado Midland through Colorado Springs to Denver. This 
change compelled them to pay a very large increase in the pas 
senger rates to and from Denver, and the freight service be- 
came very unsatisfactory on account of the great delay in re- 
ceiving their goods. 

The Railroad Commission made an order requiring the 
Colorado and Southern to operate this abandoned line of road 
and to establish again through service over the narrows-gauge 
from Denver to Leadville. This question had nothing to do 
with rates, but raised* the entirely- new point as to whether the 
Railroad Commission under the act of 1910 could order an ade- 
quate railroad service for the people of the state from railroads 
operating therein. 

The railroad company refused to obey the order of the 
Commision, whereupon this office, representing the Railroad Com- 
luission, and Mr. Barney L. Whatley, of Breckenridge, represent 
ing the Breckenridge Chamber of Commerce (and T desire here to 
express my appreciation for the exhaustive and able assistance 
rendered by Mr. \A'hatley in this case) proceeded to bring an 
action in the District Court of Summit County to compel the 
railroad company to obey the order. 

The case was argued on the demurrer of tlie railroad com- 
pany, before Judge Cavender, and, upon the demurrer being over- 
ruled and the railroad company comijelled to answer, a change 
of venue or a new judge to try the case was requested by the 
railroad company, which request was granted, and Judge Rizer, 
of Pueblo Count}', was called in. After a new trial before Judge 
Rizer, the railroad company being permitted to offer additional 
and further evidence, the case was argued and the issues found 
against the railroad company, and the com[)any ordered to re- 
sume the abandoned line and establish through service from 
Denver to Leadville by way of Como and Breckenridge. 

Thereupon the case was taken by the railroad company to 
the Supreme Court, and in November, 1912, the Supreme Court 
sustained every contention of this office and ordered the resump- 
tion of service. The railroad company filed a petition for re- 
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hearing, which was denied on January 6, 1913. This case is not 
yet reported. 

It gives me great pleasure to inform your Excellency that, 
by reason of the two decisions of the Supreme Court last above 
referred to, we have been able, after five years of continued and 
vexatious litigation, to establish; first, that our Railroad Com- 
mission is a valid organization and has rate-making powers ; and, 
secondly, that it has power to compel a railroad company to 
furnish an adequate railway service to the people of the state. 

While there is great room for improvement in needed amend- 
ments to our present Railroad Act, yet the vital matters which 
the people have been contending for have been decided and set 
at rest finally by our Supreme Court, and I trust we may be able 
to secure the advantage of proper railroad regulation from this 
time on. 

I desire, however, to call your attention to one very great 
defect in our present Railroad Act, which should be amended 
forthwith, namely : Upon the order of the Commission being pro- 
mulgated, generally speaking, that order does not become effec- 
tive until the courts see fit to order it into effect. If an appeal is 
taken to the District Court, that appeal in itself stays the opera- 
lion of the order. If, on the other hand, as in the Breckenridge 
case, the railroad companj' refuses to obey the order, the Railroad 
Commission or other interested party is compelled to go into 
court and secure compliance therewith. The law should be 
changed so that, unless the railroad company as the moving party 
should secure a stay of execution in the court, the order becomes 
effective in a certain number of days — say, thirty days. 

Under the present law, we are continually met by every 
device known to lawyers to stay proceedings in court, and we are 
compelled to be the moving party in order to have the order made 
effective. This may well result, in many cases, in the order being 
of little practical benefit, since, under the law, the order is good 
for only two years from the date of its promulgation. If, on the 
otlier hand, the railroad company would have to secure a stay 
within a certain number of days, or else comply with the order, 
it would be compelled to hasten proceedings and bring the 
matter to an early conclusion, which certainly is the spirit and 
intent of the law, since, as already stated, the order is only effec- 
tive for two years. 

I am of the opinion, also, that the order of the Commission 
should be effective for two years from the time it is actually put 
into operation, and not from the time of its promulgation by the 
Commission. These amendments to the present law are necessary 
to make the law of the most practicable benefit to the people of 
the state. 
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TRUSTS AND COMBINATIONS 

One of the most important questions, in its bearing upon 
the interests and welfare of the people of the state, with which 
this department has been concerned, is that having to do with 
combinations, or so-called "trusts." Many complaints of the 
existence of such trusts or combinations in various lines of busi- 
ness have been received at this oflSce, and much time and labor 
have been expended in an effort to ascertain the real conditions, 
and remedy them if possible. 

Work along these lines by any executive officer of the state 
would have been of uncertain value previous to the decision of 
the Court of Appeals in the case of The Denver Jobbers^ Associa- 
tion et al. vs. The People^ decided in March last, reported 21 
Colo. App., 326, for lack of any definition of the powers of the 
state in the restraint or control of such trusts and combinations. 
Although thirty-four states of the Union have, and have had for 
years, laws dealing with such conditions, Colorado has been en- 
tirely without legislation thereupon. 

Proceedings had been started in November, 1907, under the 
authority of the common law, to restrain the continuance and 
operation of such £^ combination, maintained by the wholesale 
and retail grocers of the state. Various demurrers and motions 
had been filed by the defendants, challenging the jurisdiction of 
the court to grant the relief prayed for and denying the authority 
of the Attorney General to bring such a proceeding. These de- 
murrers and motions being overruled by the District Court, the 
defendants in that case had stood upon them and appealed to 
the Supreme Court, which appeal was still pending upon my 
assumption of the office of Attorney General. 

A careful investigation of the law led to the conclusion that 
the theory upon which the case was instituted was correct. The 
questions involved were briefed minutely by this office, and were 
argued at great length to the newly created Court of Appeals, in 
November, 1911, with the result that theCourt of Appeals upheld 
the contentions made on behalf of the people in every particular. 

After the decision of the Court of Appeals, in the case of 
The Denver Jobbers' Association et al. vs. The People^ I made a 
somewhat extended inquiry to ascertain if the conditions com- 
plained of in that complaint still existed, but was able to pro- 
cure no tangible evidence that such was the fact. In the course 
of this investigation, however, and in other ways, repeated com- 
plaints came to my notice of the existence of such a combination 
or trust among the wholesale and retail lumber dealers of the 
state. Further investigation led to the conclusion that these 
complaints were well founded, and in July proceedings were be- 
gun against some twenty-nine lumber companies of Denver and 
northern Colorado, in the District Court at Greeley, for the dis- 
solution of such combination, Hon. George A. Carlson, district 
attornev of the Eighth Judicial District, appearing with this 
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oflSce for the people. Various motions and demurrers were 
interposed by the defendants, all of which have now been 
disposed of in favor of the state. The case was set for trial for 
December 9, at which time it would have been reached and tried, 
save for the fact that both myself and my deputy, who are the 
representatives of this department appearing in that case, were 
engaged at that time in the trial of the penitentiary cases at 
Canon City, and it was, therefore, necessary to procure a con- 
tinuance, which was granted ; the court, ho\^^ver, refusing to set 
the case down for trial at any definite date. I trust, however, 
that it may be possible to try this case before the expiration of 
my term. 

By the decision of the Court of Appeals in the case of The 
Denver Jobbers' Association et al. vs. The People, a civil remedy 
of the utmost value is afforded the people of the state against the 
illegal and monopolistic control of any commodity. The Attor- 
ney General, acting at the i-equest of the Governor or the General 
Assembly, under section 6186, Revised Statutes of 1908, or acting 
purely by virtue of his common-law powers, without such request 
or direction, may enjoin the foraiation or continuance of illegal 
and monopolistic combinations. Similar remedies are also avail- 
able to the people through action by the cKstrict attorneys of 
the various districts, as to any such combinations purely local. 
For a violation of such injunction, the defendants, of course, 
would be punishable for contempt of court. This decision affords 
a substantial remedy, and futui'e legislation should be directed 
towards amplifying the same and giving greater inquisitorial 
powers to investigating oflScers, such as obtain in many states. 
Under no circumstances should this remedy afforded us by the 
Court of Appeals be wiped out by statute, and a new and untried 
remedy substituted. Such action would only unsettle a satis- 
factory basis which we now have to work upon, and afford an 
opportunity for further protracted litigation. I would recom- 
mend, however, an act making it a crime to conspire to form a 
monopoly, artificially control prices, or eliminate competition 
unfairly, etc. 

INHERITANCE TAX DEPARTMENT 

A department of the work of this office of very great im- 
portance is that relative to the administration of the inheritance 
tax laws. A far greater amount of tax has been assessed and 
collected during the past biennial period than ever before since 
the first enactment of the law. The details are as follows: 

Number of domestic estates examined and taxed 370 

Number of domestic estates examined and found not taxable 572 

Number of foreign estates examined and taxed 88 

Number of foreign estates examined and found not taxable 226 

Total number of estates examined 1,256 
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Amount of tax collected from domestic estates $383,727.68 

Amount of tax assessed and outstanding: on domestic 

estates 38, 454.87 

Amount of tax assessed and collected on foreign estates 29,450.23 

Total inheritance tax assessed $451,632.78 

Total tax collected $413,177.91 

We have found, as did our predecessors in this department, 
that the present inheritance tax law is indefinite and imperfect 
in many particulars, and strongly urge that the incoming legis- 
lature make several amendments which will facilitate the admin- 
istration, economize the expense, and remove many of the am- 
biguities. For instance, we strongly recommend that, instead 
of having three appraisal districts, with three separate appraisers, 
there should be one inheritance tax commissioner, with a deputy, 
having authority throughout the state, and with headquarters at 
the State Capitol. This will unify the work of appraising estates, 
and increase the efficiency of the department. 

Under the present law, direct heirs pay a tax of 2 per cent 
on their beneficial interests in excess of |10,000 hi value, and 
collateral heirs pay a tax of 3 per cent when their interest ex- 
ceeds |500. This tax of 2 and 3 per cent remains, no matter 
how much the interest received. A graduated tax applies to 
the interest received by strangers, the amount of tax increasing 
according to the increase in value of the beneficial interest re- 
ceived. We believe this graduated tax should apply to direct 
and collateral heirs as well. Such is the character of the in- 
heritance tax law in most of the states where such a tax is found. 

Under the peculiar wording of the law as it now stands, 
life estates nre taxable without the benefit of the exemptions 
which apply to absolute estates. This often works a real injus- 
tice, and the law should be amended at least so as to allow the 
benefit of the usual exemption to those receiving a life estate. 

Contingent interests, the value of which cannot be deter- 
mined during the usual time within which an inheritance tax 
is fixed, and which therefore are untaxable under our present 
law, should be taxed under provisions similar to those found in 
California and New York, which fix a tax upon such contingent 
interests according to the highest rate under any possible con- 
tingency, and which allow a rebate when the' contingency is 
determined and it is found that the beneficiary pays a tax of 
a less rate than what was originally fixed. 

The law should be amended to require the representative 
of every estate to file a certified inventory of the estate with the 
proper inheritance tax authorities, and also requiring such repre- 
sentative to present to the County Court a receipt showing full 
payment of inheritance tax, or a certificate from the inheritance 
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tax commissioner that there is no tax, before the County Court 
may enter an order closing the estate. 

The present law provides that, unless the inheritance tax 
is paid within six months from the date of decease, interest 
must be paid at the rate of 6 per cent from date of decease. 
Inasmuch as the statutes grant a year for the administration 
of estates, and generally it cannot be determined until the ex- 
piration of such year what will be the amount of the property 
to be distributed, and the amount of the debts and the expenses 
of the estate, we believe the law should be amended so as not 
to impose any interest upon the tax until after the expiration 
of the year of administration. 

Attorneys often raise the question as to the right of the 
state, under the present law, to tax the stocks, bonds, and 
other securities of domestic corporations belonging to the es- 
tates of non-resident decedents. There should be an amend- 
ment making the law so clear as to remove any question as to 
what property is included within the taxing power of the state. 

A penalty should be provided for the transfer of stocks, 
bonds, and securities of domestic corporations belonging to the 
estates of non-resident decedents, and the opening and transfer 
of the contents of safe-deposit boxes within the state, without 
proper notice to the Inheritance Tax Department and the writ- 
ten consent of such department. Under the present law, the 
person or company making such transfer, without having given 
such notice or awaiting such consent, is only liable for the pay- 
ment of such tax as may be found to be due upon such property ; 
but this is not sufficient to insure the notice of the proposed 
transfer or the awaiting of consent of the Inheritance Tax De- 
partment in every case, and the law is often evaded. 

A large number of estates are examined by the Inheritance 
Tax Department and found to be not taxable, and waivers are 
issued for the transfer of property, and certificates are given 
showing that, in the opinion of the Inheritance Tax Depart- 
ment, no tax is chargeable against the estate. This entails a 
large amount of expense upon the state, for which there is no 
remuneration under the provisions of the present law. We 
recommend that a fee should be charged for each waiver issued 
and each certificate showing that the estate is not taxable, 
which fee should simply be large enough to cover the expense 
of the administration of the department in that particular. At- 
torneys have raised the question as to what county the inherit- 
ance tax should be paid upon stocks and other securities of 
domestic corporations belonging to the estates of non-resident 
decedents, since that does not seem to be definitely covered in 
the present law. We recommend that this indefiniteness be 
removed and a provision inserted authorizing the payment of 
such a tax, when there is no estate pending in any county in 
this state, directly to the State Treasurer. 



ATTORNEY GENERAL OP COLORADO 13 

The importance of the Inheritance Tax Department, be- 
cause of the large and growing financial return it brings to the 
state, demands the serious consideration of your Excellency in 
the incoming General Assembly, and we most respectfully urge 
a painstaking and careful consideration and revision of the in- 
heritance tax. law. 

The record of the inheritance tax appraisers of this oflSce 
during this administration is unprecedented in the large 
amount of revenue collected and the comparatively insignifi- 
cant expense of collecting the same, consisting almost entirely 
of the salaries of the three appraisers — ^being f 2,400 per annum 
in District No. 1, and |1,800 per annum in Districts Nos. 2 and 
3 — and traveling expenses of the appraisers, which have been 
a small amount. 

Each of the appraisers has been diligent, not only in seeing 
that the tax from the larger estates was scrupulously assessed 
and collected, but also in examining each and every estate com- 
ing to his knowledge, to determine whether or not a tax was 
due. 

The larger portion of the work has fallen upon Hon. E. R. 
Harper, the appraiser for District No. 1, in which the City and 
County of Denver is situated. His report to me is so pertinent 
and timely, with reference to the matters stated, that I am 
pleased to set out the same as transmitted, as follows : 

"Hon. Benjamin Griffith, 
Attornev General. 

Dear Sir: I have the honor to report that during the 
nineteen months I have had charge of District No. 1, as in- 
heritance tax appraiser, I have examined 524 estates, from 
381 of which there was no tax due the state, while from 
105 estates |210,767.19 was found due as inheritance tax. 

The large majority of those estates remaining unsettled, 
which have gone beyond the six-month period, are of no 
special importance, for the reason that very little, if any, 
tax is due from them; while all others are being actively 
attended to, so that they may be settled at the earliest possi- 
ble date. 

The Moffat estate is the most notable that cannot now 
be appraised, but must await further arrangement of out- 
side matters. Even then it is doubtful if tne tax will be 
found of especial consequence. 

It is a pleasure to be able to report that we have had 
the most cordial and ready assistance of all attorneys repre- 
senting estates before the department. There have been 
honest differences of opinion, however, especially regarding 
the intent and purpose of the Inheritance Tax Law. Un- 
questionably the law needs clarifying and amending to some 
extent. It has become one of the most important sources 
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of revenue-raising, and will rapidly increase in importance; 
consequently, the law should be improved at once and made 
as complete as possible, and I hope it can be brought about 
that the next legislature will make the necessary changes. 
In that connection, permit me to submit the following sug- 
gestions as to changes which seem to me essential: 

The present plan of having the state divided into three 
districts, with an appraiser for each, should be done away 
with, and instead one Commissioner of Inheritance Tax ap- 
pointed to have the complete administration of that depart- 
ment, just as the Insurance Commissioner directs that de- 
partment. 

The Inheritance Tax Commissioner should have a clerk 
(now in the Treasurer's oflSce), a stenographer, and the right 
to appoint not to exceed two appraisers for work, as directed, 
throughout the state. This plan will make possible the 
thorough systematizing of the whole state in such a way 
as to insure the work being carried on more promptly ana 
efficiently, and just as economically. 

Blanks, upon which the proper report of an estate may 
be made, should be furnished each County Court by the state, 
and it. should be the duty of the clerk of the County Court 
to deliver a copy thereof to each executor or administrator 
at the same time other blanks for probating the estate are 
delivered, and it should be made compulsory upon the ad- 
ministrator or executor to fill out a copy of said report and 
send to this department at the same time other reports are 
filed in the County Court. 

The clerk of the County Court should also promptly 
send to this department the name of the estate, and name 
and address of the executor or administrator (and attorney). 

It should be unlawful for the court to close an estate 
until a report of the tax due, or waiver from this department, 
has been filed. 

It should be made a criminal offense for anyone to refuse 
to probate an estate, or in any way secrete the property of 
one. If the penalty be made severe enough, we shall have 
less attempts to evade the tax. 

It should be made more definitely compulsory for banks 
and trust companies to notify this department before trans- 
ferring accounts or boxes of estates. 

A fee should be charged for a waiver. It is necessary 
to clear the title to property, and almost always requires 
as much time and labor of the department as to appraise 
the estate for a tax. 

The right of the commissioner or appraiser to issue 
subpoenas and administer oaths to witnesses without a direct 
order of the County Court should be made clearer than it 
is in the present law. 
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The matter of the life estate should be more clearly 
defined. 

In closing, permit me to acknowledge the generous 
courtesy and kindness shown me at all times by your asso- 
ciates and office force, especially Mr. Mothersill, as attorney 
for this department. He has been ready and willing at all 
times to assist in every way, and his legal opinions have been 
so complete that not one has been questioned by court, or 
even appealed from by attorneys. Then I want to acknowl- 
edge my obligation for your personal loyalty and assistance. 
It has helped mightily to the end that, while that which 
has been done might have been done more efficiently, yet 
during it all one supreme desire controlled, and that was 
that there should be a faithful and honest administration 
of a public trust. 

All of which is most respectfully submitted. 

E. R. HARPER, 
Appraiser District No. 1. 
December 27, 1912." 

BUILDING AND LOAN ASSOCIATIONS 

One of the important duties devolving upon the Attorney 
General is that of investigating the conduct of the business of 
building and loan associations, under the provisions of sections 
963 and 973, Revised Statutes of 1908. Under these sections, upon 
complaint of any party in interest, or a creditor of such an asso- 
ciation, or the inspector of building and loan associations, the 
Attorney General is authorized to investigate the association com- 
plained of, and if he is satisfied that it is conducting its business 
in an unsafe or an unauthorized manner, he is required to apply 
to the District Court for the appointment of a receiver. Early in 
the present administration numerous complaints were made by 
various persons regarding several of the building and loan asso- 
ciations doing business in this state, the most numerous of the 
complaints being directed against the Continental Building and 
Loan Savings Association, with offices in the Continental Build- 
ing in the City and County of Denver. Through the co-operation 
of the State Auditor, an expert accountant from the Public Ex- 
aminer's department was authorized to make a thorough exam- 
ination of the records and accounts of that association. Upon 
the report of such examiner that the association was conducting 
its business in an unsafe and unauthorized manner, and w^as 
jeopardizing the- interest of its members, a complaint was imme- 
diately prepared, setting forth the facts relative to the conduct of 
the association, and an application for the appointment of a re- 
ceiver was made in the District Court of the City and County of 
Denver. A receiver was appointed by Judge Teller, and such re- 
ceiver is now engaged in collecting the assets of the association, 
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preparatory to distributing the same to the members ; and, so far 
as we are able to determine, the receiver is administering his trust 
in an economical and satisfactory manner. It is difficult to de- 
termine what proportion of their investment the shareholders will 
receive, but probably not to exceed 50 per cent. 

The proper examination of the accounts of the building and 
loan association which has been operating a few years requires 
weeks of work by an expert accountant, and the Attorney General 
has not been provided with funds sufficient to secure the services 
of such accountant, except to a very limited extent, which would 
not cover even one proper examination. We have not been able, 
therefore, to make an examination of some other companies which, 
from complaints filed in this office, we believe should be examined, 
and the incoming legislature should make provision whereby the 
Attorney General may in the future make all necessary examina- 
tions of various building and loan associations concerning which 
substantial complaints are made. 

There are a large number of companies which have been do- 
ing business in this state — such as the Standard Home Company, 
and the Standard Real Estate and Loan Company — which, in our 
opinion, do a building and loan business and are in strict competi- 
tion with domestic building and loan associations ; but the officers 
and representatives of these companies claim that they are not 
within the provisions of the laws applicable to building and loan 
associations, their position being generally that they sell contracts 
to their investors, and not shares of stock in their companies, and 
that their investors are not members of the company, but merely 
contract-holders. We were of the opinion that these objections 
were not tenable, and, in order to test the question of whether or 
not the present building and loan laws covered such companies, 
proceedings in quo warranto were brought against the Standard 
Home Company in the District Court of the City and County of 
Denver. The District Court upon demurrer sustained the conten- 
tion of the company, and the case was thereupon taken by writ 
of error to the Supreme Court, where it is now pending. As these 
companies do a business in substance identical with the domestic 
building and loan associations, and are building and loan associa- 
tions to all intents and purposes, the legislature should amend 
the law so that there can be no question but that these companies 
shall be included within all the regulations applying to building 
and loan associations. 

The work of the office relative to building and loan associa- 
tions has indicated to us many defects in the law, which we be- 
lieve should be immediately remedied, and we therefore respect- 
fully suggest that the legislature be urged to make the following 
changes in the statutes relative to such associations : 

First— Section 963, Revised Statutes of Colorado, 1908, rela- 
tive to the appointment of a receiver for building and loan asso- 
ciations upon the application of the Attorney General, should be 
amended so as to authorize the Attorney General to act upon in- 
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formation furnished by the inspector of building and loan asso- 
ciations, as well as upon complaints by stockholders or contract- 
holders. 

This section also should be amended so as to authorize the 
Attorney General to secure the appointment of a receiver without 
notice to defendant company, upon the affidavit of someone ac- 
quainted with the facts, showing an emergency exists necessitating 
such action. 

'Second— Section 973, Revised Statutes of Colorado, 1908, 
should be amended so as to eliminate the thirty (30) days' notice 
to the directors of the association before the building and loan 
inspector can apply to the Attorney General for investigation and 
action against associations acting in an illegal manner. 

The section should further be amended so as to give the in- 
spector greater and more definite powers of investigation, and to 
make the section in harmony with section 963, as amended ac- 
cording to the foregoing Suggestion No. 1. 

Third— Section 965, Revised Statutes of Colorado, 1908, 
should be amended so as to require foreign building and loan asso- 
ciations to deposit with the State Auditor a certain amount of 
securities, so as to prptect Colorado investors in case of the mis- 
management or wrong doing of the officers of the company. 

Fourth — The laws relative to building and loan associations 
should be amended, or additional laws passed, so as to place all 
companies selling bonds and contracts, and doing a business 
similar to building and loan associations, under the supervision 
and control of the building and loan inspector, the same as is 
provided for regular building and loan associations. 

A law which would be of much greater benefit to the people 
of Colorado would be one absolutely prohibiting foreign corpora- 
tions from selling bonds and contracts in this state of the char- 
acter of those sold by the Standard Real Estate and Loan Com- 
pany, which company went into bankruptcy in the summer of 
1912. 

This company carried on a business practically identical with 
that done by building and loan associations. 

As the law now stands, there is very little or no protection 
for investors against the mismanagement of the officials or their 
willful wrecking of the company. 

Fifth— Section 971, Revised Statutes of Colorado, 1908, 
should be amended, particularly as to the sixth (6) paragraph of 
that section, so that the words "net dues" should be stricken out, 
and the report be required to show the total payments received by 
the company or its agents on outstanding stock, and also that the 
report should be required to show all insurance premiums, mem- 
bership fees, and withdrawal fees paid. 

Sixth — The law relative to building and loan associations 
should be so amended as to require that every agent of such asso- 
ciation must first obtain a license from the building and loan in- 
spector before soliciting any business, and authorizing the can- 



18 BIENNIAL REPORT 

cellation of such licenses by the building and loan inspector upon 
information showing that any agent is making misrepresentations 
to prospective investors relative to the character of the business 
of the company, the character of its contracts, or its methods of 
doing business ; and the law should also provide a penalty, making 
it a criminal offense for any agent to make any such misrepre- 
sentations. 

Seventh — Section 952 of the Revised Statutes of Colorado, 
1908, should be amended so as to specifically authorize the right 
of withdrawal to members of building and loan^associations, after 
a certain number of monthly payments and upon a certain number 
of days' notice, to be specified in the statute. 

Eighth — OflScers and directors of building and loan associa- 
tions should be prohibited from being compensated for their serv- 
ices through commissions on the sale of shares of stock or con- 
tracts of the association. Their compensation should only be by 
way of a definite, fixed salary. 

Ninth — The law should be amended. so as to prohibit the 
same person from acting both as an officer and a director of any 
one association during the same period of time. 

Tenth — As the law now stands, building and loan associa- 
tions doing a state-wide business require all applicants for. shares 
of stock to appoint one or more of the officers of the association 
their proxies to vote at all stockholders' meetings at which the 
stockholder himself is not present. As most stockholders are 
persons of small means and live considerable distances from the 
home office of the association, they very seldom, if ever, attend a 
stockholders' meeting, and the officers of said companies have 
used this condition to their own financial benefit and to the dis- 
advantage of the interest of the stockholders. 

The law should be amended in some way so as to prevent the 
abuse of the use of proxies by the officers of these companies. 

Several methods for this purpose might be devised, any one 
of which would be satisfactory to stockholders and greatly to 
their benefit. 

Eleventh — The law should be so amended as to prohibit 
building and loan associations from deducting more than six (6) 
monthly payments on each certificate or contract as commissions 
to agents for the purpose of paying commissions, and the number 
of monthly payments to be deducted for this purpose should ap- 
pear plainly upon every certificate of stock or contract issued, so 
that the investor would know without question. 

Heretofore some companies have deducted ten (10), t^velve 
(12), and even fifteen (15) monthly payments before any money 
from the investor went into the funds of the company for the 
purpose of making any earnings for the investor, and generally 
these payments are deducted without any knowledge thereof on 
the part of the investor, and apparently contrary to the cleverly 
worded advertisements, by-laws, and general literature of the 
company. 
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THE RIGHT OF PUBLIC OFFICERS TO WITHHOLD FROM 
THE STATE TREASURY TAXES PAID UNDER PRO 
TBSt. 

In connection with the attack upon the constitutionality of 
the annual corporation license tax, commonly called the "flat 
tax/' three former state officers, whose duty it had been to collect 
this tax, withheld the amounts paid under protest, after the 
expiration of their terms of office. Suit was brought against 
them on behalf of the state by the Attorney General to recover 
the respective amounts due. 

At the time such suit was brought there was pending in the 
Circuit Court of the United States an action against former 
Secretary of State Timothy O'Connor, brought by the Atchison, 
Topeka and Santa Fe Railway Company to recover from him the 
taxes so paid by that company. A demurrer interposed on be- 
half of O'Connor was sustained, and thereupon, by agreement, 
he paid into the state treasury the full amount of tax collected 
by him, with interest, and the suit against him for this amount 
was accordingly dismissed. 

Subsequent to the ruling of the Circuit Court in the case of 
the Atchison, Topeka an(i Santa Fe Railway Company vs. O'Con- 
nor, the case of the Western Union Telegraph Company vs. Kan- 
sas, 216 U. S., 1, and other cases declaring similar taxes uncon- 
stitutional, were decided by the Supreme Court of the United 
States, and this decision resulted in the ultimate reversal of the 
case of the A. T. & S. F. Ry. Co. vs. O'Connor. Answer has been 
filed in the District Court of the United States, showing the pay- 
ment into the state treasury of all these funds by the defendant 
O'Connor, and, in my opinion, this relieves him of all liability in 
connection therewith, and judgment should be rendered in his 
favor — the payment having been made subsequent to the judg- 

i ment in the trial court in his favor, and prior to the suing out 

of the writ of error by the railway company. 

I On March 10, 1911, judgment was obtained against former 

Secretary of State James Cowie for |3,781.21, which sum was 
promptly paid to the clerk of the court by Mr. Cowie. However, 

! in this case the Colorado and Southern Railway Company, as 

^ intervenor, sued out a writ of error, claiming the sum of J960 

paid by it as annual corporation license tax to the defendant 
Cowie. A motion to dismiss the writ of error, filed on behalf of 
the statej was denied, and the case is now pending on its merits 
in the Supreme Court. 

On April 25, 1911, judgment was secured in favor of the 
People against John A. Holmberg, and the American Bonding 
Company as his surety, for $10,128.28 — the court refusing judg- 
ment for certain sums repaid by the defendant Holmberg, and 
also for interest, as prayed by the complaint. The defendant 
Bonding Company appealed the case to the Supreme Court, and 
cross-errors were assigned on behalf of the state for the failure 
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to render judgment for the full amount sought by the complaint, 
with interest. The court sustained our contentions in full, hold- 
ing that it was the duty of the state officer, when he hai collected 
taxes, to pay the same into the state treasury, in accordance with 
law, without regard to whether or not such collections were made 
under a constitutional law, and declaring that Judgment should 
have been rendered for the full amount of tax received by the 
defendant, with interest thereon. The amount of the judgment, 
therefore, was increased, through the assignment of cross-errors, 
from ?10,128.28 to $19,222.78. Tbis case is reported in 127 Paci- 
fic, 941. 

This sum, $19,222.78, was paid to me by the Bonding Com- 
pany and turned over by me to the State Treasurer on January 
6, 1913. 

This decision makes plain and clear the duty of officials 
making collections on behalf of the state to make returns to the 
State Treasurer strictly in accordance with law, without con- 
sideration on their part as to the constitutionality of the law. ! 

THE CONSTITUTIONALITY OF THE INSURANCE PRE- ! 

MIUM TAX 

The action brought by the Colorado National Life Assurance 
Company vs. William L. Clayton, Commissioner of Insurance, 
to test the constitutionality of the 2 per cent premium tax upon 
gross premiums collected by the insurance companies doing busi- ! 

ness in the state, affects vitally the state revenues. Nearly \ 

$200,000 was collected from this source in the fiscal year ending 
November 30, 1911, and the collections from this source have 
been constantly growing — the tax collected for the fiscal year 
ending November 30, 1910, amounting to $182,382.06. 

This case was pending in the Supreme Court on my assump- 
tion of office, and has been most exhaustively briefed and argued 
by my office in the Supreme Court, and an early decision is 
anticipated. I believe that the constitutionality of the law has 
been demonstrated ; but, in the event of a possible adverse deci- 
sion, the matter should be immediately called to the attention 
of the legislature, in order to supply, if possible, the deficiency 
which would thus be caused in the annual revenues of the state. 
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THE PENITENTIARY CASES 

Among the important matters pending when I assumed office 
were the criminal cases filed some two weeks prior by the Attor- 
ney General in the District Court of Fremont County. These 
involved a question of law of great moment to the state ; namely, 
whether the Attorney General had authority, at the request or 
direction of the Governor, to appear in the District Court to 
prosecute criminal cases which normally and properly would 
seem to fall within the jurisdiction of the district attorney, either 
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because of the refusal of the district attorney to prosecute, or 
because the particular action might be regarded of such moment 
as to warrant action on the part of the Governor and the Attor- 
ney General. 

These cases also involved an important question of public 
morality, in that the^^ had to do with the alleged misconduct of 
public officials in the management of the public business. They 
followed an investigation which covered a period of several 
months, and which had been widely commented upon in the news 
papers and from the political platform. The investigation had 
been of much wider scoi)e and had covered many matters not 
included in the cases filed. A preliminary examination, therefore, 
of a large amount of testimony and memoranda, resulting from 
this investigation, was necessary; and this I, with the assistance 
of my deputy, A. A. Lee, commenced immediately upon assum- 
ing office, supplementing it by a further examination of the 
affairs and conduct of the penitentiary, and a search for further 
evidence than had been disclosed by this investigation. 

There was revealed such a deplorable condition of affairs, 
with regard to the lack of records and business method at the 
penitentiary, either unintentional or willful, and such gross dis- 
crepancies in charges and receipts, that the public welfare 
seemed to demand a- continuation of these cases, if for no other 
purpose than to make it apparent to those placed in positions of 
I)ublic trust that public affairs should be handled with ordinary 
honesty and diligence. 

The cases were accordingly called up, when we were met 
with a motion to quash capiases, and informations upon the 
ground that the Attorney General had no power to prosecute 
such cases. This motion was sustained in the District Court, 
whereupon I sued out a writ of error from the Supreme Court. 
The question was briefed and argued at length before the Su- 
preme Court, and a decision rendered holding that, upon the 
request or direction of the Governor or General Assembly, the 
Attorney General had the power and authority to prosecute crim- 
inal cases in the District Court. This case is reported in 125 
Pacific, 531. 

Thereupon I applied to have said cases set down for trial, 
and, after the interposition and argument of various motions 
on behalf of .the defendants, the cases were finally set for trial 
for November 18, 1912, and tried in the District Court of Fremont 
Conuty, the trial consuming a period of four weeks and resulting 
in a verdict that the defendants were not guilty, but stating that 
it was the sense of the jury that the defendants were guilty of 
gross negligence in the conduct of the affairs of the penitentiary ; 
that the circumstances were suspicious in the extreme, and repri- 
manding the defendants for the transaction of public business 
in such fashion. 

While it is true that the cases did not result in a conviction, 
nevertheless, I believe that the general effect of such prosecution 
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will be beneficial to the conduct of public business in the state. 
The purpose of such prosecution ought not to be solely to punish 
the defendants, but to furnish a lesson to the community tliat 
the people of the state as a whole will require as faithful and 
conscientious service from public servants as they would expect 
from private employes. 

While, of course, unpleasant to those upon whom the burden 
falls, I believe it is a proper and necessary task for the Governor 
and Attorney General, or the respective district attorneys, to 
perform, to check and punish, wherever possible, either mal- 
feasance or neglect in public office. Only by the prompt and thor- 
ough application of such drastic remedies, when needed, can the 
public service be kept clean, wholesome, and efficient. 

CONSTITUTIONAL AMENDMENT RELATING TO INITIA- 
TIVE AND REFERENDUM 

This amendment, adopted by the people at the election of 
1910, has been extensively utilized by them during the past 
election, and consequently this office has been called upon to 
render many opinions with reference to matters of construc- 
tion coming up under the same. There has been, however, only 
one attack against the amendment in court — in a suit 
brought some months ago in the District Court of Den- 
ver County, Wherein it was contended that the initiative 
and referendum amendment was not properly published 
in the Session Laws of 1910, and thei'efore no laws ini- 
tiated or referred could be voted upon at the last gen- 
eral election. These contentions were upheld by the District 
Court, and the Secretary of State was enjoined from publish- 
ing initiated and referred measures. This office, representing 
the Secretary of State, defendant below, proceeded at once to 
review this decision by writ of error in the Supreme Court. 
Briefs were filed there, the case was advanced on the docket, 
and oral arguments were had, with the result that the Supreme 
Court reversed the decision of the lower court, and held that 
the amendment had been properly published and was in opera- 
tion. This decision is reported under the name of Pearce vs. 
The People, ex rel. Tate, 110 Pacific, 224. 

There are certain needed amendments to our present law 
with relation to publishing initiated and referred measures, 
and to preventing fraudulent signatures to the same, with re- 
gard to which I know you are well informed, and I do not con- 
sider it necessary to set the same out at length herein. 

THE RIGHT OF THE PEOPLE OF COTX)RADO TO THE 
USE OF WATERS IN INTERSTATE STREAMS 

Colorado lies at the crest of the Continental Divide. Cer- 
tain great interstate streams flow in all directions from the 
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state into adjoining states — ^notably such streams as the Grand 
Riyer, on the western slope flowing into the State of Utah; the 
Rio Grande River in southern Colorado, flowing into the state 
of New Mexico, and thence south to the Gulf of Mexico; the 
Arkansas River, in southeastern Colorado, flowing into the State 
of Kansas; the South Platte River, in northeastern Colorado, 
flowing into the State of Nebraska; and the Laramie River, in 
northern Colorado, flowing into the State of Wyoming. 

Without doubt, momentous questions, affecting the welfare 
of the people of this state will be decided in the next decade 
or so by the Supreme Court of the United States in suits be- 
tween the states affecting the rights of the people of the vari- 
ous states to the use of these waters for irrigation and other 
beneficial uses. The decision of the Supreme Court of the 
United States in the late case of The State of Kansas vs. The 
State of Colorado is too well known to need comment. 

Efforts have been made to adjust the controversies on the 
Rio Grande River through the executive departments of the 
state and federal governments, but apparanetly without suc- 
cess up to this time. Also, the United States has been invited 
to bring a suit, and thus submit itself to the jurisdiction of the 
courts, with respect to the rights of the citizens of Colorado 
to use certain waters of this river for irrigation purposes; but 
the United States has not seen fit to bring any such suit, and 
it would now seem that the State of Colorado may be com- 
pelled in some proper manner to institute an action on its own 
motion, in order to determine the questions at issue. 

Early in the year 1911 the State of Wyoming brought suit 
in the Supreme Court of the United States against the State 
of Colorado and others, seeking to enjoin the defendants from 
diverting the waters of the Laramie River into the valley of 
the Cache la Poudre River, in "Weld County, by means of a 
tunnel. It is claimed on the part of Wyoming that the Wyom 
ing irrigators residing in the Laramie valley in that state are 
prior in point of time to the Colorado users and proposed users 
of water from this stream, and that therefore the Wyoming 
users had the prior right, and that all the waters of this stream 
are necessary for use in Wyoming on lands already irrigated. 

To the bill of complaint filed by the State of Wyoming this 
office filed a demurrer which was argued before the Supreme 
Court of the United States in October last, and the same was 
overruled without prejudice; whereupon the answer of the 
State of Colorado was prepared, and the same will be filed in 
the Supreme Court at Washington during the week of Januarv 
6, 1913, 

I am informed that considerable work has been done bv 
the State Engineer with reference to the facts at issue in this 
case, and I expect that the court will soon appoint a referee or 
commissioner to take the testimonv in this case. On the sub- 
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missioii of this evidence, it seems to me that the equities will 
be entirely in favor of Colorado, since it can undoubtedly be 
shown that only a comparatively small area of the drainage 
basin of the Laramie River lies in Colorado; that considerably 
more of the run-off of the stream originates in Wyoming than 
in Colorado, and unless Colorado is permitted to divert a rea- 
sonable portion of these waters into the valley of the Cache la 
Poudre, it will not be receiving any substantial benefit from 
the waters of this river. 

I have every confidence that the position of Colorado can 
be sustained, eith^ upon the doctrine just announced by our 
own Supreme Court in the case of Stockman vs. Leddy (not yet 
reported), wherein Mr. Chief Justice Campbell, in rendering the 
unanimous opinion of the court, says : 

"The waters of the natural streams of the State belong 
to the people, to the State, in its sovereign capacity, and 
its right to their distribution and control within its borders 
is free from any interference from any other sovereignty;" 

or upon the doctrine announced by Mr. Justice Brewer in hand- 
ing down the opinion of the Supreme Court of the United States 
in the case of Kansas vs. Colorado. 

There is also a case pending in the Circuit Court of the 
IJnited States, brought by certain ditch companies in Kansas 
against certain ditch companies in Colorado, affecting the right 
to certain waters of the Arkansas River. The State Engineer 
was originally a party to this suit, but, upon demurrer filed by 
former Attorney General Barnett, the State Engineer was dis- 
missed from the suit, on the theory, I am informed, that to join 
him as a party defendant was virtually to make the state a 
party, which could not be done in the Circuit Court of the United 
States. 

The issues in these various suits and proposed suits no doubt 
involve questions vital to the welfare of the people of the state. 
Manifestly, a great deal of investigation and engineering work 
will be necessary to meet the issues of fact raised — concerning 
which, I am informed, there is no adequate appropriation at the 
present time. 

Further, this office should receive legal assistance in the 
performance of its duties, in order to cope properly with counsel 
representing the other side. In 1911 the State of Wyoming made 
an appropriation for legal counsel to assist the Attorney General 
of Wyoming in the case of Wyoming vs. Colorado, and at present 
there are two eminent lawyers assisting the Attorney General 
of that state in that litigation. 

The Eighteenth General Assembly of Colorado made an ap- 
propriation of 150,000 for such purposes, but proceeded to invest 
a committee from the Senate and the House with the expenditure 
and the disposition of this appropriation. The committee con- 
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sisted of seven members, all of whom were members of the Gen- 
eral Assembly, with the exception of the Attorney General. The 
State Auditor and State Treasurer refused to pay any part of 
this appropriation, not being satisfied as to its validity under 
the Constitution, since it seemed, among other things, that a 
legislative committee was proceeding to perform a strictly 
executive duty, which is forbidden by the Constitution. 

Thereupon suit was brought to test the validity of this 
measure, and I represented the State Auditor in the District 
Court of Denver County, wherein the appropriation was declared 
to be invalid. To this decision a writ of error was sued out in 
the Supreme Court, and the decision of the lower court was 
affirmed in the case of Stockman vs. Leddy, above referred to. 

While, therefore, a moderate appropriation should be made 
to furnish necessary legal, engineering, and other assistance to 
the executive officers of this state, in order to defend and prose- 
cute adequately the interests of the state, no safeguard should 
be overlooked to see that the moaey is properly expended and 
that the state receives full value for every dollar appropriated. 

STATE INSTITUTIONS 

It has been the duty of this office to advise all state institu- 
tions with reference to their affairs, and a considerable portion 
of the time of the office has been taken up in the performance 
of this duty. Besides rendering written and oral opinions to 
the various state institutions, it may be noted that certain con- 
troversies arose between the UnitSd States and the State Board 
of Agriculture, in whose charge were entrusted tlie Fort Lewis 
Indian School at Fort Lewis and the Teller Institute at Grand 
Junction, relating particularly, to coal and water rights. All 
of these matters have been successfully adjusted, the state in 
each instance procuring the coal rights and the water rights 
for which it contended, from the federal government. Mr. J. Fred 
Farrar, of Fort Collins, was employed by me to assist as special 
counsel for the State Board of Agriculture in these matters. 

An appropriation was made by the last General Assembly 
to furnish moneys for condemnation of certain lands, comprising 
about four city blocks, in the city of Pueblo, which were neces- 
sary for the use of the State Insane Asylum in that city. I 
employed Mr. Sperry S. Packard, of Pueblo, to assist me in 
bringing these condemnation proceedings, all of which have been 
terminated — the owners of the land accepting the values found 
by certain commissioners appointed by the court. The moneys 
have been paid over to the various landowners, and the State 
Board of Lunacy Commissioners has taken possession of the 
lands in question. 
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STATE UNIVERSITY LITIGATION 

In 1907 Andrew J. Macky, a wealthy pioneer of Boulder 
County, departed this life, leaving a will in which, after mak- 
ing certain specific bequests, he left the residue of his large 
estate, amounting approximately to $300,000, to the University 
of Colorado, to be used for the erection of an auditorium. 

About two years after said will was admitted to probate, 
a suit was instituted by May Olds, laying claim to damages 
for breach of contract in a sum equal to one-third of the estate, 
which claim would amount to about one-half the portion to 
which . the university claims to be entitled under the will. A 
demurrer having been filed to the complaint in the court be- 
low was sustained. The plaintiff took an appeal to the Su- 
preme Court. 

The regents of the university, with my approval, employed 
Professor Junius Henderson, of the university faculty, and John 
A. Gordon, of the Denver bar, to assist the Attorney GeneraPs 
office in the preparation of the briefs. Elaborate and exhaust- 
ive briefs were filed on both sides of the case, and the same 
was fully argued by this office, assisted by counsel for the uni- 
versity; but at the time this report goes to press no decision 
has been announced by the court. 

Another clause of the Macky will made a bequest of 
f 50,000, which said bequest was by the Supreme Court held in- 
valid. At the request of the Board of Regents, the Attorney 
General's office petitioned the County Court of Boulder County, 
where the estate was being probated, for a construction of the 
clause of the will involved. The County Court decided that the 
legacy in question did not pass into the residue and go to the 
university, but that it went, under another clause of the will, 
to certain legatees named therein. From this ruling the Attor- 
ney GeneraPs office, at the request of the Board of Regents, 
brought the case to the Supreme Court on writ of error, and 
applied for a supersedeas, which was granted. Thereafter the 
regents employed Mr. Gordon to assist in the briefs and argu- 
ments of this case. The briefs have been filed, and the case has 
been fully argued, but as yet no decision has been handed down 
by the Supreme Court. 

STRATTON ESTATE 

That property and business commonly known as the Strat- 
ton Estate was investigated by my office, Mr. O'Connor having 
special charge of the work. My report to the Governor with 
reference to this estate is hereinafter set forth in full, and may 
be found among the opinions in this volume. 
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CONCLUSION 

It is gratifying to state that in all suits and actions in 
which the state oflBcers have been involved, and in which I have 
represented them, we have been successful thus far in every 
case decided by our own Supreme Court; and, with two or three 
exceptions, we have been uniformly successful in the District 
and County Courts of this state. 

The relations of this office with the other departments of 
state have been reciprocally pleasant and cordial. 

In turning over the office to my successor, I wish to state 
that such a record could not have been achieved by any one 
person, but it was necessary that each and every representative 
of the office should have brought to his or her duties superior 
ability and undivided time and attention. This has been the 
case, and I desire, in concluding, to express my high regard 
and great obligation to each and every member of my office 
force for their services and their loyalty in behalf of the state 
and its best interests. 

Respectfully submitted, 

BENJAMIN GRIFFITH, 

Attorney General. 
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CIVIL CASES IN THE SUPREME COURT OF THE 

ITNITED STATES 

Wyoming vs. Colorado et al. 

Original bill of complaint filed by the State of Wyoming to 
enjoin users of water in Colorado from diverting water from 
the Laramie River, an interstate stream. Demurrer by State 

of Colorado filed - and overruled 

Answer of State of Colorado 

filed Januarv . . , 1913. 



Atchison, Topeka & Santa Fe Railway Co. vs. Timothy O'Connor. 

Appeal by Railway Company from the United States Circuit 
Court on decision on demurrer of state. Action by Railway 
Company to recover moneys paid to O'Connor, Secretary of State, 
for corporation license tax, and turned over to the state by 
O'Connor. Reversed and remanded. Case is now pending again 
in United States Circuit Court on answer of State. 



Post Printing and Publishing Co. et al. vs. John F. Shafroth, 
Governor of Colorado. 

This action involved the validity of certain funding bonds 
(see Session Laws, 1909, p. 315), and the United States Supreme 
("ourt refused to take jurisdiction, the Supreme Court of Colo- 
rado having decided in favor of the validity of the bonds. 



Chemgas vs. People. 

Writ of error to the Supreme Court of the State of Colo- 
rado. Application for habeas corpus dismissed on motion of 
the State, thus leaving decision of Supreme Court of Colorado 
final. 



Horans vs. People. 

Same as last above. 



CIVIL CASES IN THE UNITED STATES DISTRICT COURT 

Reed vs. Rounsevell, Horticultural Inspector. 

Action for damages for the condemnation of fruit trees 
shipped into Colorado. Pending, and date of trial set for Jan- 
uary 16, 1913. 
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CIVIL CASES IN THE DEPARTMENT OF THE INTERIOR 

OF THE UNITED STATES. 

United States Land Office at Leadville, Colorado. 

Application of John Frame, Sr., contesting land granted 
to the State of Colorado by the United States. Part of the land 
found to be mineral in character, and title found to be in the 
applicant. 



CIVIL CASES IN THE SUPREME COURT OF COLORADO 

7203. Consumers' League of Colorado vs. Colorado & Southern 
Railway Co., Chicago, Burlington & Quincy Railroad Co., 
and Union Pacific Railroad Co. 

Writ of error to the District Court of the City and County 
of Denver. Action involved the constitutionality of the act of 
1907 creating the State Railroad Commission, and its author- 
ity to fix rates. This office represented the Consumers' League 
of Colorado, plaintiffs in error in the Supreme Court, and 
secured a reversal of th^ decision of the lower court declaring 
the act unconstitutional. The Supreme Court also decided that 
the Commission had power to fix rates. 



7218. Coloradp National Life Assurance Co. vs. Clayton, State 
Insurance Commissioner. 

Writ of error to the District Court of the City and County 
of Denver. This action involves the constitutionalitv of tax on 
the gross amount of premiums of insurance companies received 
within the state each year. Briefs filed, argued, and submitted, 
and now awaiting final decision. 



7308. Comstock, State Engineer et al. vs. Ramsay. 

Appeal from the District Court of Weld County. Water 
rights case. Pending. 



7333. Oles vs. Wilson, Executor of the Estate of Andrew J. 
Macky, and the Regents of the University of Colorado. 

Writ of error to the District Court of Boulder County. 
This action involves one-third of the Macky estate. Briefs 
filed and case argued, and now awaiting final decision. 



7381. Galligan vs. American Savings Bank. 

Writ of error to the District Court of the City and County 
of Denver. Mandamus to pay certain warrants. These war- 
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rants have been exchanged for funding bonds, series of 1910, and 
action has been dismissed upon stipulation of all parties. 



7429. In the matter of House Resolution No. 10 Relative to 
the Constitutionality of House Bill No. 243 Concerning the 
Publication of Constitutional Amendments. 

Questions propounded to the Supreme Court. Opinion by 
the court March 6, 1911. 



7438. In re Publication of Proposed Amendments to the Con- 
stitution, and Initiative and Referendum Measures. 

Questions propounded to the Supreme Court. Opinion by 
the court March 6, 1911. 



7449. Tangeman et al. vs. Coates et ql., Members of the Board 
of Aldermen of the City and County of Denver. 

Writ of error to the District Court of the City and County 
of Denver. Mandamus to compel the Board of Aldermen to 
call an election in the Ninth Ward for the election of a member 
to the board from that ward. Affirmed. 



7518 and 7519. People vs. Gibson et al. 

Writ of error to the District Court of Fremont County. 
These cases involved the right of the Attorney General to file 
informations in the District Court. Judgment of lower court 
denying right of Attorney General to file reversed, rehearing 
denied, and case remanded for trial. 



7534. Colorado & Southern Railway Co. vs. People. 

Writ of error to the District Court of the City and County 
of Denver. Action to recover flat tax paid on foreign corpora- 
tions. Briefs filed and case submitted and now awaiting final 
decision. 



7569. Leddy, State Auditor, vs. Cornell. 

Writ of error to the District Court of the City and County 
of Denver. Mandamus concerning salary of the secretary of the 
Civil Service Commission. Judgment of lower court against 
Auditor reversed, and case remanded with instruction to dismiss. 
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7582. Comstock, State Engineer, et al. vs. Larimer and Weld 
Reservoir Co. 

Writ of error to the District Court of Larimer County. 
Action for injunction. Pending. 



7600. American Bonding Co. vs. People. 

Writ of error to the District Court of the City and County 
of Denver. Judgment for the State for $10,128.28 and interest 
against the Bonding Company on account of moneys retained by 
Holmberg as State Auditor. Affirmed on errors by the Bonding 
Company, and reversed on cross-errors by People, and remanded 
with directions to enter judgment for f 19,222.78. 



7634. Regents of the University of Colorado vs. Wilson, Execu 
tor of Estate of Andrew J. Macky et al. 

Writ of error to the County Court of Boulder County. Action 
involves the right of the University to a J50,000 bequest under 
the will. Briefs filed, case argued, and now awaiting final deci- 
sion. 



7648. People et al. vs. Scott et al. 

Quo warranto. Petition filed to test the constitutionality of 
the act creating the Court of Appeals and the validity of the 
appointments made by Governor Shafroth. Petition dismissed. 



7658. Kenehan, State Treasurer, vs. Barber et al.. State Board 
of Medical Examiners. 

Writ of error to the District Court of the City and County? 
of Denver. This action involves unpaid obligations not due and 
unused funds at the time of changing from one biennial period 
to the succeeding biennial period. Briefs filed and case sub- 
mitted, and now awaiting final decision. 



7667. Manville et al., Commissioners of Prowers County, vs. 
Leddy, State Auditor. 

Writ of error to the District Court of the City and County 
of Denver. Mandamus involving validity of House Bill No. 200, 
relating to the State Highway Commission. Decision of lower 
court, holding the bill invalid, affirmed. 

(2) 
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7713. Post Printing and Publishing Co. vs. John F. Shafroth, 
Governor of Colorado. 

Writ of error to the District Court of the City and County 
of Denver. The decision in this case upheld the validity of the 
funding bonds. Affirmed. 



7723. Farr vs. People. 

Writ of error to the District Court of the City and County 
of Denver. 

Action involves right of state officer to spend public money 
outside of the state, in connection with the performance of his 
duties, without special statutory authority. Pending. 



7741. City and County of Denver vs. Estate of Charles M. 
Hobbs, deceased. 

Writ of error to the County Court of the City and County 
of Denver. This case involves the right to tax the stock of foreign 
corporations held in the State of Colorado. Briefs filed, and case 
pending. 



7746. Stockman vs. Leddy, State Auditor. 

Writ of error to the District Court of the City and County 
of Denver. The decision in this case held that the legislature 
can appropriate money for bringing suits or defending in suits 
wherein Colorado water rights are involved, but the expanding of 
the appropriation must be delegated to an executive department 
and not to a legislative committee. Affirmed. 



7808. Questions by Governor John F. Shafroth in re State Tax 
Commission. 

Answered by the court en banc, May 16, 1912. 



7885. State Board of Horticulture vs. Leddy, State Auditor, 
and Kenehan, State Treasurer. 

Writ ,of error to the District Court of the City and County 
of Denver. Same as 7886, below. 



7886. State Board of Agriculture vs. Leddy, State Auditor, 
and Kenehan, State Treasurer. 

Writ of error to the District Court of the City and County 
of Denver. Action involves the State Fair Fund and classifi- 
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cation of appropriations. Briefs filed and case pending. This 
office represents the State Treasurer and State Auditor. 



7899. Pearce, Secretary of State, vs. People ex rel. Tate. 

Writ of error to the- District Court of the City and County 
of Denver. Mandamus involving validity of the initiative and 
referendum amendment to the Constitution. This office repre- 
sented Pearce, Secretary of State. Decision of lower \;ourt, 
holding the amendment invalid, reversed. 



7908. Colorado & Southern Railway Co. vs. State Railroad 
Commission and the Breckenridge Chamber of Commerce. 

Writ of error to the District Court of Summit County. This 
action decided the State Railroad Commission had power to 
order an adequate railway service. Decision of lower court, 
upholding the order of the Railroad Commission, affirmed. Peti- 
tion for rehearing denied January 6, 1913. 



7919. Pease vs. Wilkin and Pearce, Secretary of State. 

Writ of error to the District Court of Fremont County. 
Election case, involving construction of primary law. Affirmed. 



7920. People vs. Standard Home Company. 

Writ of error to the District Court of the City and County 
of Denver. Quo warranto, involving law relative to building 
and loan associations. Pending. 



7937. McCall et al. vs. Pearce, Secretary of State. 

Reviewing the District Court of the City and County of 
Denver. Election case, involving the primary act. Affirmed. 



CIVIL CASES IN THE COURT OF APPEALS OF 

COLORADO 

3336, Briggs vs. People; and 

3337, Brown vs. People. 

Appeals from the District Court of Yuma County. Land 
Board cases. Argued orally and submitted, and judgment af- 
firmed. 



36 BIENNIAL REPORT 

3346. Denver Jobbers' Association et al. vs. People. 

Appeal from District Court of the City and County of Den- 
ver. This case involved the right of the Attorney General to 
proceed to enjoin combination in restraint of trade and monopo- 
lies. Argued orally and submitted, and judgment affirmed. 



3762. Pinnacle Gold Mining Co. vs. People. 

Appeal from the District Court of the City and County of 
Denver. Action involves the right to join in one suit the col- 
lection of unpaid flat tax on domestic corporations under sepa- 
rate and distinct statutes. Argued and submitted October 4, 
1912. 



CIVIL CASES IN THE DISTRICT COURT OF THE CITY 

AND COUNTY OF DENVER 

Ireland vs. Shafroth et al., as State Board of Land Commissioners. 

State Land Board case. Mandamus by Ireland and per- 
emptory writ denied. 



People vs. Whitney and the United States Fidelitv and Guaranty 
Co. 

Action to recover from the bonding company for moneys 
collected and retained by Whitney while State Boiler Inspector. 
Pending. 



Pressler vs. Kenehan, State Auditor. 

Action involving the constitutionality of a relief bill. Held 
unconstitutional. 



Starbird vs. Leddy, State Auditor. 

Mandamus to secure payment for certain land and water 
rights sold to the state. Demurrer filed in behalf of State Audi- 
tor, and demurrer sustained. 



Union Pacific Coal Co. vs. Pearce, Secretary of State. 

Mandamus to compel Secretary of State to accept for filing 
certificates of renewal of a foreign corporation. Peremptory writ 
granted. 



ATTORNEY GENERAL OF COLORADO 37 

People ex rel. Western Newspaper Union vs. Leddy, State 
Auditor. 

Mandamus to compel State Auditor to issue <t warrant for 
the payment of a printing bill contracted by the State Board of 
Immigration. Demurrer to petition and alternative writ sus- 
tained. No writ of error sued out. 



People ex rel. Prompt Printery Co. vs. Leddy, State Auditor. 

Mandamus. Demurrer to petition and alternative writ sus- 
tained. No writ of error sued out. 



Green Valley Ditch Co. et al. vs. Comstock, State Engineer, et al. 
Water rights case. Real parties in interest notified. 



People ex rel. Central Realty Co. et al. vs. Pearce, Secretary of 
State. 

On petition of Ernest Le Neve Foster et al re Philadelphia 
Mines and Tunnel Co., argued on petition and alternative writ 
and statement of respondent's position and order by Allen, judge, 
for dismissal of petition on pleadings to be filed. 



People ex rel. GriflSth, Attorney General, vs. Continental Build 
ing and Loan Savings Association. 

Receiver appointed for insolvent building and loan asso 
ciations. 



People ex rel. Carlton vs. Pearce, Individually and as Secretary 
of State. 

Petition to enjoin the publication of the act relating to 
banks and banking. Act held unconstitutional. 



Alexander vs. State Board of Land Commissioners. 

Mandamus to compel State Land Board to issue a patent. 
Pending. 



Consumers' League of Colorado vs. The Colorado & Southern 
Railway Co., Chicago, Burlington & Quincy Railroad Co., 
and Union Pacific Railroad Co. 

Action involves the constitutionality of the act of 1907 
creating the State Railroad Commission and its authority to fix 



J 
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ft 

rates. This oflSce represented the Consumers' League. Order 
of Commission upheld and motion for new trial filed. 



CIVIL CASES IN THE DISTRICT COURT OF BOULDER 

COUNTY 

Davidson Ditch Co. vs. Coal Ridge Irrigation Co. et al. 
Water rights case. Real parties in interest notified. 



Leggett Ditch and Reservoir Co. vs. North Boulder Farmers' 
Ditch Co. et al. 

Water rights case. Real parties in interest notified. 



Boulder and Larimer County Irrigating and Manufacturing 
Ditch and Reservoir Co. vs. Comstock, State Engineer, et al. 

Water rights case. Real parties in interest notified. 



CIVIL CASES IN THE DISTRICT COURT OF HUERFANO 

COUNTY 

Kincaid et al. vs. Brown, Water Commissioner, Water District 
No. 16. 

Water rights case. Real parties in interest notified. 



CIVIL CASES IN THE DISTRICT COURT OF KIT CARSON 

COUNTY 

Pfeiffer, State Bank Commissioner, vs. Stratton State Bank. 
Petition for receiver. Receiver appointed. 



CIVIL CASES IN THE DISTRICT COURT OF LA PLATA 

COUNTY 

Pfeiffer, State Bank Commissioner, vs. La Plata County Bank. 
Petition for receiver. Receiver appointed. 



CIVIL CASES IN THE DISTRICT COURT OF LARIMER 

COUNTY 

Ziegler vs. Comstock, State Engineer, et al. 

Water rights case. Real parties in interest notified. 
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Greeley and Loveland Irrigation Co. vs. Comstock, State Engi- 
neer, et al. 

Water rights case. Real parties in interest notified. 



North Poudre Irrigation Co. vs. Comstock, State Engineer, et al. 
Water rights case. Real parties in interest notified. 



Finley vs. €omstock, State Engineer, et al. 
Water rights case. Answer filed. 



CIVIL CASES IN THE DISTRICT COURT OF LOGAN 

COUNTY 

Julesburg Irrigation District vs. Comstock, State Engineer, et al. 
Water rights case. Real parties in interest notified. 



CIVIL CASES IN THE DISTRICT COURT OF MONTROSE 

COUNTY. 

McCue vs. Comstock, State Engineer, et al. 

Water rights case. Defendant's demurrer sustained. 



Page vs. Comstock, State Engineer, et al. 

Water rights case. Defendant's demurrer sustained. 



CIVIL CASES IN THE DISTRICT COURT OF MORGAN 

COUNTY. 

Weldon Valley Ditch Co. vs. Comstock, State Engineer, et al. 
Water rights case. Real parties in interest notified. 



Upper Platte and Beaver Canal Co. et al. vs. Comstock, State 
Engineer, et al. 

Water rights case. Real parties in interest notified. 



Fort Morgan Reservoir and Irrigation Co. et al. vs. Parsons Irri- 
gating Ditch Co. et al. and Comstock, State Engineer. (Case 
. No. 1149.) 

Water rights case. Real parties in interest notified. 
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Fort Morgan Reservoir and Irrigation Co. et al. vs. Comstock, 
State Engineer, et al. (Case No. 1301.) 

Water rights case. Real parties in interest notified. 



Fort Morgan Reservoir and Irrigation Co. et al. vs. Comstock, 
State Engineer, et al. (Case No. 1302.) 

Water rights case. Real parties in interest notified. 



Fort Morgan Reservoir and Irrigation Co. et al. vs. Comstock, 
State Engineer, et al. (Case No. 1303.) 

Water rights case. Real parties in interest notified. 



CIVIL CASES IN THE DISTRICT COURT OF OTERO 

COUNTY. 

Reorganized Catlin Consolidated Co. vs. Comstock, State Engi- 
neer, et al. 

Water rights case. Real parties in interest notified. 



CIVIL CASES IN THE DISTRICT COURT OF PARK 

COUNTY. 

Rogers et al. vs. Antero and Lost Park Reservoir and Comstock, 
State Engineer, et al. 

Water rights case. Real parties in interest notified. 



O'Neil vs. Northern Colorado Irrigation Co. and Comstock, State 
Engineer, et al. 

Water rights case. Real parties in interest notified. 



CIVIL CASES IN THE DISTRICT COURT OF PUEBLO 

COUNTY. 

Bessemer Irrigating Ditch Co. vs. West Pueblo Ditch and Reser- 
voir Co. and Comstock, State Engineer, et al. 

Water rights case. Real parties in interest notified. 



People vs. Applegate et al. 

Petition for condemnation of certain land for the State 
Insane Asylum. Commissioners appointed, their report filed. 
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money paid into court by state and accepted by respondents, 
and lands turned over to Insane Asylum. 



CIVIL CASES IN THE DISTRICT COURT OF WELD 

COUNTY. 

Lower Latham Ditch Co. et al. vs. Comstock, State Engineer, et al, 
Water rights case. Real parties in interest notified. 



People ex rel. GriflSth, Attorney General, vs. The Colorado and 
Wyoming Lumber Dealers' Association et al. 

Action to enjoin the operations of a lumber trust. Motions 
and demurrer of defendants overruled. Answers of defendants 
filed, and case now awaiting trial. 



i 
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CEIMINAL CASES IN 
The following cases have been filed and 

No. Title of Cause Offense 

7422 Mitsunagra vs. People Murder 

7435 Martinez vs. People Murder 

7506 Stoltz vs. People False pretense 

7510 People vs. Organ Unlawful sale of liquor 

7512 Smith, Nordloh and Morris vs. People Contempt : 

7&18 People vs. Gibson et al Conspiracy 

7519 People vs. Gibson et al False pretense 

• 

7520 McKenzie vs. People ..False pretense 

7523 Lee vs. People Kidnapping 

7525 Cline vs. People Contempt 

7526 Elliott vs. People Confidence game 

7527 Robbins vs. People Illegal sale of liquor 

"^39 People vs. Youngberg Larceny 

•^40 Wechter vs. People Murder 

7541 People vs. Orris False pretense 

7547 Foster vs. People Larceny of live stock.- 

7560 Newman vs. People Receiving stolen goods 

7574 LeMaster vs. People Grand larceny 

7624 Henwood vs. People Murder 

7629 Ong vs. People Keeping disorderly house 

7643 King vs. People Murder.... 

7660 Harris vs. People .Murder 

7674 Clayton vs. People Unlawful sale of liquor 

7681 Mitchell vs. People Larceny of live stock 

7684 Almond vs. People Murder 

7685 Domencio vs. People Murder 

7690 Potyralski vs. People Larceny of live stock 

7691 Olson vs. People Malicious mischief 

7730 Bailey vs. People Murder 

7752 Sarkisian vs. People Aborti(5n 

7764 Green vs. People Violation of local option 

7765 Denniss vs. People Keeping disorderly house 

7769 Laffey vs. People Rape 

7772 Cooper vs. People Gambling , 

7787 Muller Mercantile Co. vs. People Violation of local option law 

7841 Sheely vs. People Bribery 

7846 People vs. Rose Violating eight-hour law 

7847 People vs. Rose Violating eight-hour law 

7849 Heivner vs. People False pretense 
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THE SUPREME COURT 
handled during this biennial period : 

Supersedeas . Status 

Denied Feb 18, 1911 Affirmed Jau. 6, 1913 

Allowed March 28, 1911 .Pending 

Allowed May 11, 1911 *. Pend:ng 

, Dismissed 

Allowed May 13, 1911 Pending 

Reversed 

Reversed 

Denied June 21, 1911 Dismissed 

Allowed June 26, 1911 Affirmed 

Allowed July 1, 1911 Pending 

Allowed July 1, 1911 ; Pending 

Dismissed 

;. . Ruling on law point reversed 

Allowed July 10, 1911 , Affirmed 

■ * Judgment approved 

Allowed Sept. 1, 1911 Pending 

Allowed Aug. 17, 1911 Pending 

Allowed Sept. 21, 1911 Pending 

Allowed Nov. 7, 1911 Pending 

Denied Oct. 22, 1911 Dismissed 

Allowed Oct 20, 1911 : Reversed Jan. 6, 1913 

Allowed Nov. 23, 1911 .• .Pending 

Allowed Jan. 15, 1912 Affirmed 

Allowed Dec. 27, 1911 Affirmed, rehearing denied 

Denied May 24, 1912 Pending 

Denied March 20, 1912. Dismissed 

•• Affirmed 

Pending 

Allowed May 9, 1912 Pending 

Allowed March 26, 1912 Pending 

Denied April 3, 1912 Dismissed 

Allowed March 25, 1912 Pending 

Allowed June 4, 1912 Pending 

Denied Nov. 27, 1912 Pending 

Pending 

Denied June 28, 1912 Affirmed Jan. 6, 1913 

Pending 

Pending 

Pending 
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CRIMINAL CASES IN THE 

No. litle of Cause Offense 

7861 Dillulo vs. People Assault to kill 

7865 Cook vs. People Murder. . .• 

7872 Willbum and Willburn vs. People Disturbance of the peace 

7877 Bonflls vs. People Contempt 

7892 Lendholm and Secord vs. People Unlawful sale of liquor 

7921 De Rinzie vs. People Burglary 

7927 Irwin vs. People Being a pimp 

7932 Stadley vs. People Selling cocaine unlawfully 

7938 Scott vs. People Maintaining house of prostitution 

The following cases were filed before the beginning of this biennial 

oflSce in all of these cases, 

6398 Graeb vs. Medical Examiners Medical case 

6405 Pettit vs. People Itinerant Vendors' Act 

6448 Lewin vs. People Saloon case 

6549 Everhart vs. People Gambling 

6572 People vs. Zobel '. Contempt 

6615 Jones vs. People Medical case 

6639 . Wiley vs. People Murder 

6873 Curl vs. People Murder 

6985 Epley vs. People Violating local option law 

6986 Epley vs. People Violating local option law 

6987 Epley vs. People Violating local option law 

7008 Epley vs. People Violating anti-saloon law 

7010 Notary and Morrato vs. People Violating Sunday closing law 

7019 Coulter vs. People Withholding a will 

7101 Hardesty vs. People Larceny 

7104 Erbaugh vs. People Forgery 

7107 Powers vs. People : Confidence game 

7128 Piel vs. People Murder 

7179 Clarke vs. People Confidence game 

7181 Salas vs. People Violating antl-saloOn law 

7221 Jamison vs. People Murder 

7244 Brennaman vs. People Selling liquor without license 

7257 Campbell vs. People Murder 

7260 Trozzo vs. People Keeping house of prostitution 

7262 Young vs. People Selling liquor without license — 

7272 Chemgas vs. People 

7324 Horans vs. People 

7355 Young vs. People Murder 

7360 Walker vs. People Selling liquor without license — 
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SUPREME COURT— Continued. 

Supersedeas Status 

Allowed July 16, 1912 Pending 

Allowed July 15, 1912 *. Pending 

Allowed Aug. 20, 1912 Pending 

Allowed Aug. 6, 1912 Dismissed 

Allowed Oct. 9, 1912 Pending 

Allowed I>ec. 30, 1912 Pending 

Denied Dec. 27, 1912 Pending 

Allowed Nov. 13, 1912 Pending 

Denied Dec. 30, 1912 Pending 

period. Briefs have been filed or oral arguments made by this 
with a very few exceptions : 

Pending 

Allowed Jan. 7, 1908 Jleversed on confession of error 

Allowed March 4, 1908 Reversed 

Denied July 6, 1908 ; . . . .Argued and submitted Dec. 13, 1911 

Allowed Aug. 13, 1908 Pending 

Reversed and rehearing denied 

Allowed Sept. 25, 1908 Reversed 

Allowed May 20, 1909 Affirmed 

Allowed Oct. 2, 1909 Affirmed 

Allowed Oct. 2, 1909 Affirmed 

Allowed Oct. 2, 1909 Affirmed 

Denied Dec. 3, 1909 Reversed 

Denied Notary, allowed Morrato, Dec. 3, 1909 Reversed 

Allowed Sept. 30, 1909 Reversed 

Allowed Feb. 11, 1910 Reversed 

Allowed May 3, 1910 Pending 

Allowed June 21, 1910 Affirmed 

Allowed March 24, 1910 Reversed 

Denied July 6, 1910 Affirmed 

Allowed May 31, 1910 Reversed 

Denied July 30, 1910 Reversed 

Allowed Aug. 13, 1910 Pending 

Allowed Sept. 29, 1910 Pending 

Denied Dec. 15, 1910 Reversed 

Affirmed 

Application for habeas corpus denied 

Application for habeas corpus denied 

Denied Jan. 18, 1911 Argued and submitted Oct. 22, 1912 

Allowed Dec. 31, 1910 Pending 
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OPINIONS. 



(Opinion Book 4, p. 40.) 

January 19, 1911. 

To Insurance Commissioner. 

By Mr. Mothersill. 

In re: Southern Surety Co. 

1. A foreign corporation has no other or greater powers than a domestic 
cprporation of like character. 

2. A foreign corporation authorized by its charter to guarantee fidelity 
of persons holding places of trust, public and private, and to guarantee 
titles to real estate, may not be licensed by Insurance Commissioner, 
to do both classes of business in Colorado. 



Hon. W. L. Clayton, 

Commissioner of Insurance, 
Denver, Colorado. 

Dear Sir: In reply to your letter of November 19, 1910, 
directed to Hon. John T. Barnett, Attorney General, and by 
him referred to the undersigned, upon the latter assuming the 
duties of this office, on January 10, 1911, the following opinion 
is respectfully submitted: 

You inquire, in substance, whether the Southern Surety 
Company, a foreign corporation, authorized by its charter to 
guarantee the fidelity of persons holding places of trust, public 
and iprivate and to guarantee titles to real estate, may be 
licensed by your office to do both classes of business in the 
State of Colorado. 

It appears from your letter that the company in question 
was, under date of September 9, 1910, authorized to transact a 
fidelity and surety business. 

Section 917 of the Revised Statutes of Colorado, 1908, pro- 
vides that every foreign corporation — 

u » » ♦ shall be subjected to all the liabilities, restrictions 
and duties which are or may be imposed upon such corpora- 
tions of like character organized under the general laws of this 
State, and shall have no other or greater powers." 

The right of the state to fully control foreign corporations 
doing business within its borders has been repeatedly upheld 
by the courts of last resort. In this connection, see : 

Int. Tr. Co. vs. Leschen etc. Co., 41 Colo., 299, 305. 

The insurance laws of this state (sec. 3116, Revised Stat- 
utes of Colorado, 1908) provide for three general classes of in- 
surance companies: first, fire; second, life; third, accident in- 
surance companies. 

Under the third class the statute specifically includes, in 
the seventh subdivision, ^^guaranteeing the fidelity of persons 
holding places of trust, public and private." 
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The same section also contains the following provision: 

"Provided, that no company shall be organized to issue 
policies of insurance for more than one of the three above men- 
tioned purposes; and no company that shall be organized for 
one of said purposes shall issue policies of insurance for any 
other." 

It is not entirely clear from this provision whether the 
words "any other," at the close, refer to any other kind of in- 
surance whatever, or only to any other of the three main 
classes of insurance. If the prohibition applies to any kind of 
insurance, then the Southern Surety Company would plainly 
be inhibited from carrying on both a fidelity insurance business, 
which is an insurance included in the third class, and a title 
guarantee insurance business, since the latter is a generally 
recognized form of insurance. 

Revised Statutes, Colorado, 1908, sees. 941, 947. 

28 Am. & Eng. Ency., 229. 

People ex rel. Kasson vs. Rhodes, 174 111., 310; 44 
L. R. A., 124. 

Stensgaard vs. St. Paul etc. Co. (Minn.), 17 L. R. A., 
575. 

But, whether a company authorized to do a fidelity insur- 
ance business is or is not prohibited by section 3116, Revised 
Statutes of Colorado, 1908, from also doing a title guaranty busi- 
ness, the question, in our mind, is definitely settled against the 
right of the Southern Surety Company to do both kinds of busi- 
ness by other important provisions of the statutes and general 
rules of law. 

First, and of least importance, section 846 of the Revised 
Statutes, 1908, requires that the "corporate name of every cor- 
poration hereafter organized (except banks and corporations 
not for pecuniary profit) shall commence with the word The' 
and end with the word 'corporation', 'company', 'association' 
or 'society', and shall indicate by its corporate name the busi- 
ness to be carried on by said corporation." 

The name of the company in question is "Southern Surety 
Company." "The" is omitted, contrary to the requirements of 
the statute, and the words "surety . company" do not, in our 
opinion, indicate a title guaranty business. 

Surety companies are authorized by a special statute and 
carry on a specific kind of business, generally understood and 
recognized throughout this and other states. Title guaranty 
companies are authorized in Colorado under a statute entirely 
separate and distinct from that authorizing surety companies, 
and they carry on a particular kind of insurance well under- 
stood among lawyers and business men generally, and which is 
distinct and separate from so-called surety business. 

Second, the General Incorporation Act, passed in 1877 and 
still in force, authorized the association of three or more per- 
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sons "for the purpose of carrying on any lawful business." 
(R. S. 1908, sec. 847.) 

Ten years later the legislature passed a special act relat- 
ing to title and guaranty companies, providing for the manner 
of their formation, and enumerating their general powers. (R. 
S. 1908, sees. 941-949.) 

It is a general rule of statutory construction that a special 
act upon a particular subject governs where it conflicts with a 
general act covering the same subject. 

Greathouse vs. Jameson, 3 Colo., 397, 398. 

It is also the general rule that a corporation is a creature 
of statute, and has only such powers as are authorized by the 
particular statute under which it is created. 

1 Thompson on Corporations, sees. 4, 35, 41. 

Denver Fire Ins. Co. vs. McClelland, 9 Colo., 11, 27. 

The special act authorizing the formation of title and guar- 
anty companies provides, in section 941, Revised Statutes of 
1908, that persons may associate together under the act — 
" * * * for the purpose of engaging in and carrying on the 
business of the insurance of owners of real estate, mortgages 
(mortgagees?) and others interested in real estate, from loss 
by reason of defective titles, liens and incumbrances and the 
insurance of loans of every and all kinds in such manner and 
on such terms as may be agreed on between them and the par- 
ties contracting with them, with power herein conferred." 

The act also enumerates the particular items of authority 
of such companies to be as follows : 

"First — To make insurance of every kind pertaining to, or 
connected with the titles to real estate, and shall have the power 
and right to make, execute and perfect such, and so many con- 
tracts, agreements, policies, and other instruments as may be 
required therefor, for compensation or otherwise. 

"Second — To acquire by purchase or otherwise, and to own, 
manage and maintain sets of abstract books, showing abstracts 
of title to real property in the county of Arapahoe and state 
of Colorado, or elsewhere, and to dispose of the same at pleasure. 

"Third — To furnish good and sufficient guaranties as to title 
to real estate, which guaranties may be for compensation bv per- 
centage or otherwise, and shall be under seal or otherwise, and 
in such amounts as may be required. 

"Fourth — To negotiate loans for said association, or for 
ether parties, and to furnish for compensation by i)ercentage or 
otherwise, good and sufficient guaranties under seal or other- 
wise, as to the quality and security of such loan. 

"Fifth — To acquire by purchase or otherwise, and to hold, 
sell, mortgage, or otherwise dispose of, real estate and personal 
property, either within or without the state of Colorado, for said 
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association, or for other persons and associations, and to loan 
or borrow money upon such real estate or personal property. 

"Sixth — To acquire by purchase or otherwise, and to hold 
or sell bonds, warrants and all classes of securities, and to borrow 
or loan money upon the same. 

"Seventh — To borrow money, either with or without giving 
security therefor, and to loan money either with or without tak- 
ing security therefor, and to purchase or discount promissory 
notes and other evidences of indebtedness. 

"Eighth — To act as agents for the collection of rents and 
incomes from any source, for any person or corporation." 

None of these particular powers include, directly or by im- 
plication, authority to do a surety business, and a domestic cor- 
poration organized under the Title and Guaranty Companies Act 
could not, at the same time, exercise powers conferred by the 
act authorizing surety companies. 

1 Thompson on Corporations, sec. 41, and cases cited. 

We are, therefore, of the opinion that your department is 
not authorized to issue a certificate to the Southern Surety Com- 
pany to issue policies guaranteeing titles to real estate. 

Very respectfully, 

BENJAMIN GRIFFITH, 

Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant Attorney General. 



(Opinion Book 4, p. 47.) 
January 25, 1911. 
To the Speaker and House. 
By Mr. Griffith. 

In re: Application of provisions of constitutional amendment to limit of 
legislative session and compensation of employes. 

The Eighteenth General Assembly is acting under the constitutional 

amendment. 
The compensation of all members of the Eighteenth General Assembly is 

fixed by said amendment. 



To the Honorable, the Speaker 

and the Members of the House of Representatives 
of the Eighteenth General Assembly. 

Gentlemen: Under date of January 17, 1911, there was 
transmitted to this office House Resolution No. 3, wherein was 
requested the opinion of the Attorney General as to whether the 
present session of the legislature of Colorado is acting under the 
constitutional amendment relating to the limit of sessions of the 
General Assembly and to compensation of the members thereof. 
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which was voted upon at the last general election, on November 
8, 1910. 

In response to said resolution, the following opinion of the 
Attorney General, together with his reasons therefor, is respect 
fully submitted. 

First — As to the length of the legislative session. 

The constitutional provision (Art. XIX, sec. 2) under which 
the amendment was proposed and voted upon, provides that if a 
proposed amendment shall be voted for by two-thirds of all mem- 
bers elected to each house, and entered in full on their re- 
spective journals, it shall be published in each county for four 
consecutive weeks previous to the next general election for mem- 
bers of the General Assembly; and then uses tne following 
language : 

" * * * And at said election the said amendment or 
amendments shall be submitted to the qualified electors of the 
State for their approval or rejection, and such as are approved 
hy a majority of those voting thereon shall become part of thin 
constitution/' 

Section 1 of the act submitting the amendment to the people 
(Laws of 1909, p. 314) provides that the amendment, ^'when rat- 
ified hy a majority of those voting upon it, shall he valid as <m 
part of the constitution," 

The language of both the Constitution and the statute sub- 
mitting the amendment so plainly indicates an intention that the 
amendment shall become effective upon the day the vote is cast 
referring it, that there is little room for construction ; and this 
evident meaning of the language used is in accordance with the 
general rule of law relating thereto, and the adjudicated cases in 
this state. 

The general rule is stated in 8 Cyc. of Law and Procedure to 
be as follows : 

"Provisions are always made designating the time when con- 
stitutional amendments or new constitutions shall take effect, 
the usual language of such being that the amendment shall be- 
come a part of the constitution if adopted by a majority of the 
electors, or, that the new constitution shall become effective if 
adopted by a majority of electors; and if nothing further is added, 
the instrument shall take effect immediately upon ratification, — 
that is, upon the day the vote is cast. ♦ ♦ ♦ 

"If, however, the language of the instrument is that it shall 
take effect upon the canvass of the election returns, if adopted by 
a majority of the electors, or upon proclamation of the result by 
the executive, it will not take effect until such canvass is com- 
pleted or such proclamation issued." 

8 Cyc, 744. 
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"As a general rule, a constitutional amendment takes effect 
from the date of its ratification by the voters to whom it is sub- 
mitted for that purpose/' 

State vs. Kyle (Mo.>, 56 L. R. A., 115, 117. 

"The rule of the common law is that every law takes effect 
immediately upon its passage unless some other time is therein 
prescribed for that purpose." 

Real vs. People, 42 N. Y., 270. 

In the case of NesMt vs. People, 19 Colo., 441, the court, on 
page 448, says : 

"Before a proposed amendment can become a part of the 
constitution it must receive the approval of a majority of the 
qualified electors of the state voting thereon at the proper gen- 
eral election. When thus approved, it becomes valid as part of 
the constitution by virtue of the sovereign power of the people 
constitutionally expressed/' 

In the case of City and County of Denver vs. Adams County, 
33 Colo., 1, one of the points involved was to determine when the 
amendment creating the City and County of Denver went into 
effect. The act submitting the amendment contained the same 
language relative to the voting of the people thereon as is found 
in the amendment here in question, and also contains section 3, 
which provides that — 

"Immediately upon the canvass of the vote showing the 
adoption of the amendment, it shall be the duty of the Governor 
to issue his proclamation accordingly, and thereupon the city 
and county of Denver and all municipal corporations and that 
part of the county of Arapahoe within the boundaries of said city 
shall merge into the city and county of Denver." 

After some argument of the point, the court, on page 12, 
used the following language: 

"This question was recently before our Court of Appeals in 
the case of Boston and Colorado Smelting Co. vs. Elder, 20 Colo. 
Appeals, 96 ; 77 Pac. 258. That tribunal, speaking by President 
Judge Thomson says in effect that the city and county of Denver 
was not brought into being until the day that the Governor is- 
sued his proclamation stating the result of the official canvass. 
The learned judge well says that a law is none the less effective 
as such because it provides for something to be done in the 
future. While the amendment may have become effective when 
adopted by a majority vote, it fixed a time in the future at which 
the consolidation it provided for should take place. So we may 
safely say here that the amendment itself became effective Novem- 
ber 4, 1902, when it was ratified by the people ; but the city and 
county of Denver, for which it provided, did not come into being 
until the day of the issuing of the Governor's proclamation on 
December 1, 1902, for the amendment itself expressly so pro- 
vides." 
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The amendment under consideration, however, contains no 
provision postponing the, date on which it shall become effective 
to a time beyond the date of the vote. 

When the amendment became a part of the Constitution, it 
necessarily obliterated that part of the Constitution for which it 
was Ja substitute, and became the supreme law of the state upon 
the particular matters contained in it, and all departments and 
functions of government to which it applies must, from the 
moment it became effective, conform thereto, except as other co- 
ordinate provisions of the Constitution may restrict its opera- 
tions. 

The Constitution of Florida contains provisions relative to 
the submission of constitutional amendments prcatically identical 
with those in our own Constitution, and the question arose in 
that state as to when a certain amendment went into effect. The 
Supreme Court of that state, in its opinion deciding the matter, 
among other things, said: 

"Under this provision of the Organic Act there seems to us 
to be no room for doubt but that any amendment thereto that is 
proposed, approved and adopted in the manner therein pointed 
out, becomes operative and of full force and effect as part of the 
constitution eo instante upon its approval and adoption by a 
majority vote of the electors of the State ♦ ♦ ♦ . The effect 
of the approval and adoption of said amendment by a majority 
of the electors voting up the same at the general election held in 
October, A. D. 1894, under its submission to the electors of the 
State for their approval or ratification in the manner prescribed, 
was to substitute said amendment at once upon the majority of 
the votes being cast in favor of its approval, in the place and 
stead, as part of the constitution, of the original section to which 
it was an amendment; and the original section that said amend- 
ment then took the place of, at once ceased to be operative as 
any part of the original law." 

An Advisory Opinion to the Governor, 34 Fla., 500. 

The Attorney General is, therefore, of the opinion that the 
Eighteenth General Assembly of Colorado is acting under the 
constitutional amendment which was adopted and became ef- 
fective on November 8, 1910. 

Second — As to compensation of members. 

From the foregoing consideration the necessary conclusion 
is that the compensation of all members elected to both houfcjes 
of the legislature at the election held on November 8, 1910, is 
fixed by the constitutional amendment which was adopted on that 
date. 

The only other question, then, is whether the well-known 
provisions of the Constitution which prohibit the increase or de- 
crease of the compensation of members of the General Assembly 
and of public oflScers by any law passed during their terms of 
office, affect those senators elected in November, 1908, and who 



ATTORNEY GENERAL OF COLORADO 53 

hold over into the present General Assembly by virtue of their 
four-year term. 

These restrictive provisions are found in sections 9 and 30 of 
Article V of the Constitution, and are as follows: 

Article V, section 9: 

"No member of either house shall, during the term for which 
he may have been elected, receive any increase of salary or mile- 
age under any law passed during such term." 

Article V, section 30 : 

"Except as otherwise provided in this constitution, no law 
shall extend the term of any public oflScer or increase or diminish 
his salary or emoluments after his election or appointment ; Pro- 
vided, that on and after the first day of March, A. D. 1881, the 
salaries of the following designated public officers, including 
those thereof who may then be incumbents of such offices, shall 
be as herein provided, viz. : 

"The governor shall receive an annual salary of five thousand 
dollars, and the further sum of fifteen hundred dollars for the 
payment of a private secretary. 

"The judges of the Supreme Court shall each receive an 
annual salary of five thousand dollars. 

"The judges of the district court shall each receive an annual 
salary of four thousand dollars." 

That the words "any public officer," in section 30, include 
members of the legislature, in the opinion of the Supreme Court, 
appears from the case of Carlile vs. Henderson, 17 Colo., 532, 
wherein said section is discussed in connection with other con- 
stitutional provisions. 

If the words "any law" in the last line of section 9, and the 
words "no law" in the first line of section 30, include constitu- 
tional provisions, then it is evident that the constitutional amend- 
ment voted upon on November 8, 1910, would not affect the hold- 
over senators, since it would be a law passed after their election 
and during their respective terms. 

It is, therefore, important to determine whether these words 
apply to constitutional provisions; and light will be thrown upon 
this question by an examination of those provisions of the Con- 
stitution relative to compensation of members of the General As- 
sembly adopted in the original Constitution. 

The original section 6 of Article V read as follows : 

"Each member of the first general assembly, as a compensa 
tion for his services shall receive four dollars for each day's at- 
tendance and fifteen cents for each mile necessarily traveled in 
going to and returning from the seat of government; and shall 
receive no other compensation, perquisite or allowance whatso- 
ever. No session of the general assembly after the first, shall ex- 
ceed forty days. After the first session, the compensation of the 
members of the general assembly shall be as provided by law; 
Provided, that no general assembly shall fix its own compensa- 
tion." 



V 
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This section fixed the salary of the First General Assembly, 
and, by its last sentence, clearly provided for the fixing of the 
compensation of members of the legislature by a law to be passed 
by the legislature — the only limitation being that no General As- 
sembly shall fix its own compensation. 

No other meaning can be reasonably deduced from the 
language used in this section, if the general rule of constructiou 
is followed, that constitutional provisions shall be construed ac- 
cording to their plain meaning and the common acceptation of 
the language used. 

In the case of Alexander vs. The People, 7 Colo., 155, 165, 
the Supreme Court of this state, in supporting a certain view of 
a constitutional provision, said: 

"This- is but enforcing the rule anounced by Chief Justice 
Marshall in 9 Wheat. 188, that the framers of the constitution 
and the people who adopt it must be understood to have em- 
ployed words in their natural sense and to have intended what 
they had said." 

Again, in construing a section of the Constitution, the Su- 
pi-eme Court of Colorado used this language:' 

"While the ultimate inquiry is always the intent of the peo- 
ple who adopted the constitution, the intent of the framers is an 
associate inquiry. The people are supposed to have accepted 
and ratified the instrument in that sense most obvious to the 
common understanding." 

Cooley's Const. Lim., 80. 

People vs. May, 9 Colo., 80, 98. 

The Supreme Court of the United States, in answering the 
contention that a constitutional provision should be construed 
to have a meaning other than that plainly expressed in Board of 
County Commissioners vs, Rollins^ 130 U. S., 662, uses the fol- 
lowing language: 

"The object of construction applied to a constitution is to 
give effect to the intent of its framers and of the people in adopt- 
ing it. This intent is to be found in the instrument itself; * ♦ * 
To get at the thought or meaning expressed in a statute, a con- 
tract or a constitution, the first resort, in all cases, is to the 
natural signification of the words, in the order of grammatical 
arrangement in which the framers of the instrument have placed 
them. If the words convey a definite meaning which involves no 
absurdity nor any contradiction of other parts of the instrument, 
then that meaning apparent upon the face of the instrument, 
must be accepted, and neither the courts nor the legislature have 
the right to add to or take from it." 

If we understand the language of the original section 6 of 
Article V of the Constitution to mean that it was the intention 
and expectation of the framers of the Constitution, and of the peo- 
ple who adopted it, that, after the first session, the compensation 
of members of the General Assembly should be fixed by law passed 
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by the General Assembly, then the meaning of the words ^'any 
law" in section 9, and "no law" in section 30 of the same article, 
and which sections were adopted at the same time as original sec- 
tion 6, is perfectly plain ; viz., that the words relate to a law passed 
by the legislature, and commonly called "statute law," as contra- 
distinguished from the fundamental law or constitutional pro- 
visions. So that we may read section 9, extending it to its full 
meaning, as follows : 

"No member of either house shall, during the term for which 
he may have been elected, receive any increase of salary or mileage 
under any law passed (by the legislature) dunng such term." 

And section 30 would read : 

"Except as otherwise provided in this constitution, no law 
(passed by the legislature) shall extend the term of any public 
officer, or increase or diminish his salary or emoluments after his 
election or appointment." • 

That this construction of these restrictive provisions is the 
one to be adopted at the present time appears from an examina- 
tion of the changes wiiich have been made in original section 6. 

In 1883 an amendment to section 6 of Article V was proposed 
and adopted at the election held on November 4, 1884, and such 
amendment was in force at the time the present amended section 
6 was proposed and voted upon, and reads as follows : 

"Each member of the general assembly, until otherwise pro- 
vided by law, shall receive as compensation for his services, seven 
dollars ($7.00) for each day's attendance and fifteen (15) cents 
for each mile necessarily traveled in going to and returning from 
the seat of government; and shall receive no other compensation, 
{perquisite or allowance whatsoever. No session of the general 
assembly shall exceed ninety days. No general assembly shall 
fix its own compensation." 

A comparison of this section with the original section shows 
that the only change made was in the amount of the per diem and 
the limitation upon the length of the session. The clause in the 
original section, reading, "After the first session, the compensa- 
tion of the members of the general assembly shall be as provided 
by law," is condensed in the amendment to the words: "until 
otherwise provided by law ;" and the clause, "that no general as- 
sembly shall fix its own compensation," is retained verbatim, with 
the exception of the word "that." 

So that the framers of the amended section evidently con- 
templated, as did the framers of the original section, that the 
General Assembly could fix the compensation of the members, 
except that the action of Ruj General Assembly in this regard 
could not apply to itself. 

Sections 9 and 30, so far as they relate to the change of sal- 
ary of public officers, have always remained as they were original- 
ly adopted, up to the time of the submission of the present 
amended section 0; so that the words "any law" and "no law" 
have continued to refer to laws passed by the legislature. 
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* It is a general rule of law that no public officer has any 
property right to the salary of his office, and that such salary 
may be increased or diminished during his term of office, in the 
absence of constitutional restrictions. 

"The general rule undoubtedly is, that in the absence of any 
constitutional restriction, the salary of a public officer may, by 
proper legislative authority, be either increased or diminished 
during his official terms. Mechem on Public Officers, 857; 
Cooley's Const. Lim. 276." 

Carlile vs. Henderson, 17 Colo., 532, 534. 

As we have seen, the restrictions in the Constitution relative 
to the increase or decrease of salaries of public officers have to 
do solely with laws passed by the General Assembly, and not to 
provisions of the Constitution, which are adopted directly by 
the people. Consequently, the people, in their sovereign capacity, 
through amendments to the Constitution, may raise or lower 
official salaries, if they see fit, without violating any right or 
rule of law. 

By the recent amendment the people of the State of Colorado 
have fixed the compensation of members of the General Assembly 
"until otherwise provided by law." This amendment became ef- 
fective November 8, 1910, and is subject to no restriction relating 
to the increase or decrease of the compensation of public officials 
during their terms. 

Furthermore, we have the practical construction given to 
similar constitutional amendments by the executive officers of the 
State of Colorado. The amendment to section 30 of Article V 
of the Colorado Constitution, proposed in 1881 and adopted at 
the election held November 7, 1882, fixing the salary of the Gov- 
(»rnor and certain judicial officers, was treated as being effective 
from the time of its adoption, and salaries drawn in accordance 
therewith. 

See: 

People vs. Sours, 31 Colo., 369, 393. 

And the records of the Auditor's office show that the amend- 
ment to section 6 of Article V, changing the compensation of 
ineijibers of the General Assembly from four dollars to seven dol- 
lars a day, which was proposed in 1883 and adopted by vote of 
the people in November, 1884, was treated by the executive de- 
partment as being effective from the time of its adoption, and 
senators who had been elected in 1882, and whose terms did not 
expire until 1886, received the seven dollars a day, beginning 
with January, 1885, under the terms of the amendment adopted, 
as stated above, in November, 1884 — in the midst of their respec- 
tive terms. 

It has been held by the Supreme Courts of numerous states 
that long-continued and unquestioned interpretation of a para- 
graph of a Constitution, by the General Assembly, or the officers 
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whose duty it is to carry into effect the provisions of the para- 
graph, is a strong argument in favor of its interpretation. 

See: 

Epping vs. City of Columbus, 117 Ga., 263. 

Nye vs. Foreman, 215 111., 285. 

State vs. Gray (Nevada), 19 L. R. A., 134. 

We are, therefore of the opinion, both upon principles of law 
and practical construction by executive officers of the State of 
Colorado, that the compensation of hold-over senators in the pres- 
ent General Assembly, as well as of all other members of that 
body, is fixed by the amendment relative thereto adopted by the 
people at the last general election, November 8, 1910. 

Respectfully, 

BENJAMIN GRIFFITH, 

Attornev General. 



(Opinion Book 4, p. 59.) 

January 27, 1911. 

To State Auditor. 

By Mr. MothersiU. 

In re: Application of constitutional amendment to section 6, Article V, 

of the Constitution, voted on November 8, 1910, to members of the 

legislature. 

1. The amendment applies to all of the senators and to all of the repre- 
sentatives. 

2. All members of the General Asembly are authorized to receive seven 
dollars per day, and all actual and necessary traveling expenses, such 
as actual railroad fare, necessary meals, and sleeping-car accommoda- 
tions. 

3. All expenses are to be paid as incurred, and salaries are to be paid 
monthly. 



Hon. Michael A. Leddy, 
Auditor of State, 

Denver, Colorado. 

Dear Sir: In response to your letter of recent date, mak- 
ing certain inquiries relative to your duties, if any, under the 
aniendment to section 6 of Article Y of the Constitution, voted 
upon on November 8, 1910, the following opinion is respectfully 
submitted : 

Upon the general question as to when the amendment in 
question became effective, and as to what members of the General 
Assembly the compensation therein provided applies, this office 
has just rendered an opinion to the Speaker and House of Repre- 
^ntatives of the present General Assembly, a copy of which is 
hereto attached, and to which you are respectfully referred 
for the rules of law upon which we base our answers to the fol- 
lowing categorical questions which you have asked. 
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'^ First — What senators come under this act? Does this act 
apply to the whole of the senators ?" 

Answer — In our opinion, the constitutional amendment ap- 
plies to all of the senators of the present General Assembly. 

^^Second — If not, does the Auditor audit and the Treasurer 
pay the hold-over senators their salary, mileage, and expense 
the same as has been done previously?" 

Ansioer — The foregoing answer replies to your second ques- 
tion. 

''Third — How does the law apply regarding the senator's 
elected November 8, 1911): First, as to the seven dollars per 
day? Second, what constitutes their expenses, and in what 
manner are they to furnish bills for such expenses?'' 

Ansicer — As stated above, in our opinion the amendment 
applies to senators elected November 8, 1910, and to all members 
of the General Assembly, and they are therebj^ authorized to 
receive seven dollars per day. 

The expenses allowed by the amendment are "all actual and 
necessary traveling expenses," and, under the rule that constitu- 
tional provisions must be understood according lu ine ordinary 
signification of the language used, we take this to mean the 
actual railroad fare paid by members in going from their respec- 
tive hom^s to the seat of government and returning to their 
homes by the most direct route; also, the actual expenses for 
necessary meals and sleeping-car accommodations while making 
such journey. 

The amendment does not provide any particular manner in 
which members of the General Assembly shall furnish bills for 
their traveling expenses, but section 2905 of the Revised Statutes, 
1908, which has been upon the statute-books for many years, 
provides as follows: 

"Each member of the general assembly shall receive from 
the presiding officer of the house to which he belongs a certificate 
setting forth the number of dajs of attendance of such member 
and the amount due for mileage, and such certificate, when pre- 
sented to the Auditor, shall entitle the holder thereof to a war- 
rant for the amount due, and the Auditor shall draw his warrant 
accordingly." 

This section indicates the procedure for the members of 
each house to follow in presenting their claims for compensation 
and expenses to your office. 

''Fourth — Does this amendment apply to where members 
have paid no fare from leaving home to attend a session? Can 
they draw railroad fare?" 

Ansicer — The language of the amendment is "all actual and 
necessary traveling expenses," and it is our opinion that members 
would have no right to draw railroad fare when none had been 
paid, either from failure to travel, or because of having ridden 
upon a pass or any gratuitous transportation. 
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^Fifth — In what manner does the amendment apply to the 
members of the House of Representatives? And is the expense 
made up now or at the end of the biennial period ?'' 

Answer — It is our opinion that the amendment applies to 
all members of the House of Representatives. 

The amendment provides that the expenses of members al- 
low^ed by the amendment are to be paid "after the same have been 
incurred and audited," from which it is our opinion that these 
expenses are to be paid by the Auditor, from time to time, as they 
occur, and are duly allowed by your department upon the pres- 
entation of certificates, as indicated in the answer to your third 
question. 

^^ Sixth — At what time is the expense incurred? At what time 
shall I draw warrants for the expenses incurred by the members 
of the legislature?" 

Answer — The first part of this question is practically 
answered by the answers to your fifth question. 

The statutes provide that the state oflBcers generally shall 
be paid monthly, and since there is no law, of which we are 
aw^are, directing when the compensation of members of the leg- 
islature shall be paid, w^e take it that, for the convenience of 
your ofiice, the members should be paid each month, at the time 
the state officers are paid. 

^'Seventh — Under No. 7 you make inquiry relative to certain 
possible contingencies which might arise upon the death of a 
member of the General Assembly." 

We would respectfully defer answering that question until 
the situation or situations suggested actually arise, since each 
case would undoubtedly have its particular features which might 
vary any rule we might now lay down. 

Yours respectfully, 

BENJAMIN GRIFFITH, 

Attorney General, 

Bv PHILIP W. MOTHERSILL, 

Assistant. 



(Opinion Book 4, p. 65.) 
January 28, X911. 
To the Speaker and House. 
By Mr. Lee. 

In re: Right of legislature to adjourn over Sunday, while the election of 
United States senator is pending. 

An adjournment over Sunday is proper and permissible, and will not im- 
pair the result of the election. 
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To the Honorable, the Speaker 

and the House of Representatives 

of the Eighteenth General Assembly. 

Gentlemen: In response to House Resolution No. 6, with 
regard to the right of the legislature to adjourn over Sunday 
while the election of United States senator is pending, the fol- 
lowing opinion of the Attorney General is respectfully submitted : 

The question of adjournment depends upon the following 
language of the act of Congress of July 25, 1866, Chapter 245; 
14 Statutes at Large, 245, and 2 Federal Statutes Annotated, 
page 210 : 

"If no person receives such majority on the first day the 
general assembly shall meet at twelve o'clock meridian of each 
succeeding day during the session of the legislature, and shall 
take at least one vote, until a Senator is elected." 

The query stated will be answered or resolved by ascertain- 
ing the true meaning of the word "session" as there used. It 
does not have a single fixed and definite meaning, out is various- 
ly used in the statutes and Constitutions. It is sometimes em- 
ployed to indicate an actual sitting of a court, legislative body, 
or other assembly, not interrupted by adjournment. Again, it 
is employed to indicate an actual sitting, continued by adjourn- 
ments in ordinary course, from day to day, or over Sundays and 
holidays, but not interrupted by adjournment to a distant day. 
And at other times it is employed to indicate the entire period 
intervening between the convening of a particular assembly and 
its final adjournment. 

The true meaning is ascertained in each instance by refer- 
ence to the context, and the object of the statutory or constitu- 
tional provision under consideration. 

United States vs. Dietrich, 126 Fed. R., 659. 

The apparent scope and intention of this part of the act of 
Congress is to insure prompt and diligent attention of the legis- 
lature to the election of senators. It must be construed in con- 
nection with the laws and rules of procedure governing the par- 
ticular legislative session. 

The Constitutions of the United States and of a larger num- 
ber of the states provide for adjournments from day to day, pro- 
vided that there shall not be such an adjournment for more than 
three days, without the consent of both houses of the legislature. 
This must have been within the contemplation of Congress when 
this act was passed. It must also have been within the contem- 
plation of Congress that legislatures do not ordinarily meet upon 
Sunday. 

The reasonable interpretation to be given the language used 
would, therefore, seem to be that, if no person received a majority 
upon the first day, at least one vote shall be taken upon each 
succeeding day upon which the legislature meets for the transac 
tion of business during the session of the legislature. 
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"The correct construction of this clause depends upon the 
definition of the word 'session' as therein used. The prime defini- 
tion of this word when applied to a legislative body, is the actual 
sitting of the members of such body for the transaction of busi- 
ness. It also may be used to denote the term during which the 
legislature meet daily for business, and also the space of time 
between the first meeting and the adjournment. The context 
affords the light for determining the meaning of the word 'ses- 
sion' when used in the constitution. ♦ ♦ ♦ The 'last three days of 
the session,' in section 11, means working days, when the legis- 
lature is in actual session for the transaction of business." 

Farwell Co. vs. Matheis et al., 48 Fed. R., 363, 364. 

To the same effect in construing the meaning of "session" 
are the cases of: 

Moog vs. Randolph, 77 Ala., 597, 607. 

Sayre vs. Pollard, 77 Ala., 608. 

Cheyney vs. Smith, 3 Ariz., 143. 

Precedent in this state is in accord with this view. In the 
election of senator in 1883 the General Assembly adjourned on 
Saturday, January 20, until Monday, January 22. 

It is, therefore, my conclusion that an adjournment over 
Sunday is proper and permissible, and will not impair the re- 
sult of the election. 

Respectfully, 

BENJAMIN GRIFFITH, 

. Attorney General. 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 68.) 

January 28, 1911. 

To State Treasurer. 

By Mr. Mothersill. 

In re: Suggested act terminating interest on certificates of indebtedness 

issued for suppressing insurrection during the years 1899, 1903, and 

1904. 

Such an act would be unconstitutional, on the ground that it would impair 
the obligation of contracts, which is prohibited by section 5, Article II, 
of the Constitution. 



Hon. Roady Kenehan, 
State Treasurer, 

Denver, Colorado. 

Dear Sir: In regard to the suggested act, entitled: "An 
Act terminating interest on certificates of indebtedness issued 
for suppressing insurrection during the years 1899, 1903 and 
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1904," which you recently referred to this office for an opinion 
as to its legality and proper form, we respectfully submit the 
following : 

The act suggested by you provides, in section 1, that the 
State Treasurer shall give notice by publication to all persons 
holding certificates of indebtedness for suppressing insurrection 
during the years 1899, 1903, and 1904, that all interest on the 
same shall cease April 1, 1911. 

These certificates bear interest according to an act approved 
March 25, 1885 (Session Laws, 1885, p. 206), and an act approved 
March 30, 1901 (Session Laws, 1901, p. 175, sec. 1). 

By virtue of these acts, the state became obligated to pay 
interest on the certificates in question, which were issued subse- 
quent to the passage of the act. 

36 Cyc, 899. 

26 Am. & Eng. Enc, 478. 

We are of opinion that the act suggested by you is uncon- 
stitutional, on the ground that it would impair the obligation 
of contracts^ which action on the part of the state is prohibited 
by section 5, Article II, of the Constitution, which reads as fol- 
lows: 

"That no ex post facto law, no law impairing the obligation 
of contracts ♦ ♦ ♦ shall be passed by the general assembly." 

The holders of certificates bearing interest are entitled to 
such interest until the same is tendered, or paid by the state, or 
a compromise is made. 

Very respectfully, 

BENJAMIN GRIFFITH, 

Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant. 



(Opinion Book 4, p. 70.) 
January 30, 1911. 

To Captain, Colorado State Penitentiary. 
By Mr. Talbot. 

In re: Application of "eight-hour labor day for public employes" to em- 
ployes of the State Penitentiary. 

The statute has no application to the employes in the State Penitentiary. 



Mr. H. P. Dunbaugh, 

Captain, Colorado State Penitentiary, 
Canon City, Colorado. 

My Dear Sir: I have your letter of January 27, in which 
you state that in your opinion section 3921 of the Revised 
Statutes of Colorado, 1908, relating to the "eight-hour labor day 
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for public employes," applies to the employes of the State Peni- 
tentiary. 

In this, in my judgment, you are clearly mistaken. I think 
the section refers only to those employed by the day. The read- 
ing is: "It shall be unlawful * * * to employ any mechanic, 
working man or laborer in the prosecution of any such work 
for more than eight hours a day." 

The position we take is supported bj^ authority. 

The State of Kansas has a statute which is stronger than 
ours, which reads as follows: 

"It shall be unlawful for any such corporation, person or 
persons to require or permit any laborer, workman, mechanic or 
other person, to work more than eight hours per calendar day in 
doing such work," etc. 

In construing that statute, Horton, chief justice, in the case 
of State of Kansas at the relation of the Attorney General vs. 
Martindale, et al., handed down an opinion in which it was held 
that the statute had no application to the employes of the state 
penitentiary. He said, among other things : 

"Then, again, the oflQcers and employes mentioned in said 
section 20, of chapter 152, are paid annual salaries and not per 
diem wages for each day. The words laborers, workmen, 
mechanics and other persons' in section 1 of chapter 114, evi- 
dently do not embrace any officer or employe for whom an annual 
salary has been specifically named and appropriated by the leg- 
islature." 

It seems that this case is directly in point ; and my opinion, 
therefore, is clearly that the statute has no application to the 
employes in the State Penitentiary. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By GEORGE D. TALBOT, 

Special Counsel. 



(Opinion Book 4, p. 74.) 
January 30, 1911. 
To the State Auditor. 
By Mr. Griffith. 

In re: Application of Chapter 68, Session Laws of 1909, providing for 
additional officers and employes of the General Assembly. 

The act related not only to the Seventeenth General Assembly, but also to 
each succeeding assembly, and it would be proper to pay employes 
provided for in Chapter 68 out of any moneys appropriated for paying 
salaries of employes and officers of the Eighteenth General Assembly. 
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Hon. Michael A. Leddy, 
State Auditor, 

Denver, Colorado. 

Dear Sir: In reply to your letter of January 27, in which 
you make certain inquiries in regard to Chapter 68, Session Laws 
of 1909, I beg leave to submit the following : 

As I understand it, you ask whether the provision of section 
2 of said act, providing for additional officers and employes of 
the General Assembly, related only tx) the Seventeenth General 
Assembly, or whether these officers may be appointed in the man- 
ner therein designated for each succeeding assembly. 

There is no question but that the amount of money appro- 
priated was for salaries for January, February, and March of the 
fiscal year 1909. Section 2 of the act reads : 

"Section 2. From and after the passage of this act, addi- 
tional officers and employees of the General Assembly while the 
same is in session, shall be provided for as follows: ♦ * ♦ " 
Then follow sections 3, 4, and 5, which name these officers and 
employes, and prescribe their method of appointment and their 
compensation. 

The Constitution of the state, in section 27 of Article V, 
provides as follows: 

"The General Assembly shall prescribe by law the number, 
duties and compensation of the officers and employees of each 
House; and no payment shall be made from the state treasury, or 
be in any way authorized to any person except to acting officers 
or employees elected or appointed in pursuance of law." 

It was held in The People vs. Spruance, 8 Colo., 307 that this 
provision of the Constitution was mandatory, and it would fol- 
low, therefore, that all officers and employes of the assembly must 
be provided for by law. 

Prior to Chapter 68 of the Session Laws of 1909, the law 
with relation to legislative employes is found in Chapter 112, 
at page 245, of the Session Laws of 1899, which was an act to 
prescribe the number, duties, and compensation of the officers and 
employes of the General Assembly. Section 1 thereof reads as 
follows : 

"Section 1. Until otherwise provided by law, the officers 
and employees of the respective houses of the General Assembly 
of Colorado, may be and shall not exceed the following : ♦ ♦ ♦ " 
Then follow other provisions and sections relating to the officers, 
their compensation, etc. 

Neither in Chapter 112 of the Session Laws of 1899 nor in 
Chapter 68 of the Session Laws of 1909 is there anything desig- 
nating any particular General Assembly to which those acts ap- 
ply, and I see no reason why the same construction should not 
apply to the latter act as well as to the former; namely, that 
what was intended by the former act was to fix, in accordance 
with the constitutional mandate, certain officers and employes 
for the General Assembly, as the same should meet from time to 
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time, without respect to any particular assembly, since no partic- 
ular assembly was mentioned. So, in the latter act, by reading it 
and the former act together, it seems to me that it intended to 
supplement and amend the former act by providing for certain 
additional officers; the former act reading that "until otherwise 
provided by law certain officers should be appointed," and the 
latter act reading that "from and after the passage" thereof ad- 
ditional officers named therein should be appointed. The latter 
act nowhere refers to any particular assembly, but merely men- 
tions the General Assembly; and while it is true that the act of 
1 909 provides for compensation for a limited period only, the com- 
pensation provided for was to cover the period designated by the 
short appropriation bill, which was approved on Januarj^ 25, 
1909, and Chapter 68 was not approved until March 2 of that 
year, and, accordingly, the appropriation for the short period 
for these employes could not have been included in the short ap- 
propriation bill, and arrangements had to be made for them 
otherwise; namely, by a separate act. 

In the case of The People vs. Spruance, 8 Colo., 307, the case 
of Tenney vs. The State, 27 Wis., 387, is commented upon and 
approved. In the Wisconsin case a law was passed providing 
for certain compensation for a clerk. It was contended in that 
case that, since the act provided for the appointment of a clerk 
and did not specify his term of office, it applied to a single ses- 
sion only; but it was said that, "although this law was passed 
at a previous session of the General Assembly, there being noth- 
ing in its language to indicate that it was intended to apply to a 
single session, it must be held to continue in force." 

The Wisconsin court says : 

"It is true that in the amended act [the act under construe 
tion] the word ^annually' was omitted from the appropriation 
clause, the same being in the original act, but it was doubtless an 
inadvertence and there was nothing in the language of the 
amended act from which it can be inferred that the same should 
only be applicable to a single session of the legislature ; had such 
lieen the intention of the legislature it would doubtless have 
repealed the law of 1860 entirely, and restricted that of 1868 to 
the session of that year. The object of the law of 1868 evidently 
was to so amend that of 1860, that the pay of certain officers 
and employees should be increased, and that it should provide 
for paying certain employees who were not included in the orig- 
inal act, and not to repeal the law." 

In conclusion, I am of the opinion that the employes pro- 
vided for in Chapter 68 are intended for each session of the legis- 
lature, until the law appointing them is amended or repealed, 
and under those circumstances it would be proper to pay their 
salaries out of any moneys appropriated for the purpose of pay- 

(3) 
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ing the salaries of employes and officers of the Eighteenth Gen 
eral Assembly. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 79.) 

January 31, 1911. 

To Superintendent of Colorado State Home for Dependent and Neglected 

Children. 
By Mr. Stuart. 
In re: Authority of judge of the Juvenile or County Court to commit 

children to the State Home for Dependent and Neglected Children 

for a limited period. 

The court may decide whether a particular child is a dependent and neg- 
lected child, and may commit the same to the State Home, but not 
for a definite period. After commitment, the child is under the power 
and authority of the board of control, as fixed by law, during its 
minority. 



Mr. H. W. Cowan, 

Superintendent Colorado State Home for Dependent and 
Neglected Children, 
2305 South Washington Street, Denver, Colorado. 

Dear Sir : Replying to your inquiry of the 28th inst. : "Has 
the judge of the Juvenile or County Court authority to commit 
children to the State Home for Dependent and Neglected Children 
for a limited period — say, ninety days, or six months, or any 
other stipulated time?" We beg to advise that the court has no 
such authority. Section 557 of the Revised Statutes of 1908 pro- 
vides, in part, that — 

"The court may commit a child to the Dependent Home, or 
if for any other reason it shall appear to the best interests of said 
child, then the court may make such disposition of said child as 
seems best for its moral and physical welfare." 

Section 558 is, in part, as follows : 

"Any dependent child committed to the State Home for De- 
pendent and Neglected Children shall as to its care and disposi- 
tion by said Home be subject to the provisions of the Act ap- 
proved April 10, 1895;" 

the act referred to being the act which created the Home for De- 
pendent and Neglected Children. And section 572 of the Revised 
Statues, being a portion of said act, provides, among other things, 
that— 

"The board shall retain said children only until they can 
be placed in family homes;" 
and further : 



ATTORNEY GENERAL OF COLORADO 67 

" * * * and they shall be retained therein until they are 
sixteen years of age unless they shall before that age be sent out 
as herein provided.'' 

The board is then given discretion to retain children in said 
home even after reaching the age of sixteen years, and said board 
is made the legal guardian of said children so committed during 
their minority. 

Section 577 provides : 

" * * * an examination and determination by said court 
as to said alleged dependency, and should the child be found by 
said court to be dependent on the public for support, that an or- 
der be entered sending it to the state home." 

The intention of the legislature, as manifested in- the above 
sections, seems to be to give the court the legal authority to de- 
cide whether or not a particular child is a dependent and neg- 
lected child ; then, in event the court so- finds, to commit said 
child to the State Home, or make other disposition ; but when a 
child is so committed to the State Home by the Court, it is no 
longer a ward of the court, but is an inmate of the home. Once 
it enters the home it becomes subject to the rules and regula- 
tions of said institution, and under the power and authority of 
the board of control, as said power and authority is now defined 
and fixed by law. They may find the child a home in a family 
and place it therein; or they may retain said child in the home 
until it becomes sixteen years of age, or longer. They are and re- 
main the legal guardian of said child during the period of its 
minority. 

When, however, the court enters an order placing a child 
in your custody for a specified tinie, you are under no obligation 
to accept the child; but should you accept the custody of the 
child under the said order, and then refuse to comply with the 
provisions of the order, you might be in contempt of court ; and 
on your right to take the child under the order of the court, and 
then later refuse to comply with it, we do not express any opin- 
ion. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By THEODORE M. STAURT, JR., 

Assistant Attornev General. 



(Opinion Book 4, p. 89.) 

February 7, 1911. 

To Superintendent of Public Instruction. 

By Mr. Stuart. 

In re: State Library — its control and disposition by the General Assembly. 

Traveling expenses of Superintendent of Public Instruction: Cannot use 

appropriation for expenses of trip outside the state. 
Meaning of word "contingent" in statute. 
Expense of printing and mailing biennial report of predecessor in office. 
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Mrs. Helen M. Wixson, 

Superintendent of Public Instruction, 
Capitol Building, Denver, Colorado. 

Dear Madam : Your favor of January 23, propounding cer- 
tain questions, received, and the same has had our attention. 

Your first question is as follows : 

"1. A joint resolution to dispose of the State Library by 
a gift to any institution willing to take it has been introduced 
in the Senate. Can the library be so disposed of during my term 
of office? Would it not require a constitutional amendment to 
so abolish it?'' 

The only reference in the Constitution to the State Library, 
that has come to our attention, is section 20 of Article IV, which 
provides as follows : 

"The Superintendent of Public Instruction shall be ex-officio 
State Librarian." 

Therefore it would seem that .the State Library is a matter 
of legislative control and disposition by proper legislative en- 
actment, without respect to a constitutional amendment; yet, on 
the other hand, since you are designated by the Constitution as 
ex-officio State Librarian, you could not be deprived of this posi- 
tion without a constitutional amendment. 

The statutes provide (sees. 3951 et seq.. Revised Statutes of 
1908) that the State Library shall be kept in the rooms provided 
by the state for the same; and then follow various provisions in 
regard to the hours that the librarj' shall be kept open, the con- 
trol and disposition of books, other documents, etc. 

Since you have requested an immediate answer to your 
second question, hereinafter set forth, we have not had the neces- 
sary time to determine whether the State Library could be dis- 
posed of by joint resolution; but from the limited time that we 
have had to look into this matter, we are inclined to think that 
any such disposition which would be a repeal of the existing 
law would have to be made by an authority of equal dignity 
with the present statute ; to-wit, an act of the General Assembly. 

Your second question is : • 

"2. A question arises regarding the money set apart for 
the traveling expenses of the State Superintendent of Public In- 
struction. Can the money be used to pay her expenses outside 
of the state when the trip is made in the interest of this depart- 
ment r 

The statute relating to the duties of the Superintendent of 
Public Instruction, with reference to visitations and traveling, 
and with reference to the appropriation for that purpose, is found 
in section 5875, Revised Statutes of Colorado, and reads as 
follows : 

"5875. Report of Superintendent — Visitations — Investiga- 
tions — Expenses. — Sec. 10. He shall, on or before the tenth day 
of December in ever^^ year preceding that in which shall be held 
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a regular session of the general assembly, report to the governor 
the condition of the public schools, the amount of the school fund 
appropriated, and sources from which derived, with such sugges- 
tions and recommendations I'elating to the affairs of his office as 
be may think proper to communicate. It shall be his duty to 
visit annually such counties in the state as most need his personal 
attendance, and all counties, if practicable, for the purpose of 
inspecting the schools, awakening and guiding public sentiment 
in relation to the practical interests of education, and diffusing 
as widely as possible, by public addresses and personal communi- 
cation with school teachers and parents a knowledge of existing 
defects and of desirable improvements in the government and 
instruction of the schools; and he shall open such correspondence 
as may enable him to obtain all necessary information relating 
to the system of public schools in other states; and he shall re- 
ceive out of the state treasury, for actual necessary traveling 
expenses, and other expenses while traveling on the business of 
the department, not exceeding five hundred dollars per annum, 
for which he shall render an itemized bill to the auditor of state, 
who is hereby authorized to draw his warrant therefor; and all 
office, fuel, furniture, postage, books, stationery, and other con 
tingent expenses pertaining to his office, shall be furnished in 
the same manner as those of the other departments of the state 
government." 

If the power is given to the Superintendent of Public In- 
struction to attend meetings or to look after interests of the 
department outside of the limits of the state, it must be found 
in this section. 

The only direct provision with relation to traveling relates 
exclusively, it seems to me, to traveling within the state, since 
the statute reads as follows : 

"It shall be his duty to visit annually such counties in the 
State as most need his personal attention, and all counties, if 
practicable, for the purpose of," etc. 

Then follows a provision that he shall open such correspond- 
ence as may enable him to obtain all necessary information re- 
lating to the system of public schools in other states. Then follow 
the words: 

"And he shall receive out of the state treasury for actual 
necessary traveling expenses, and other expenses while traveling 
on the business of the department, not exceeding five hundred 
dollars per annum, for which he shall render an itemized bill to 
the auditor of state." 

The ordinary rule of construction in this case would be that 
the traveling expenses mentioned would refer to journeys made 
while in the performance of such duties as have been designated 
by the statute, and, as before stated, the only duty the statute 
prescribes for Superintendents of Public Instruction in traveling 
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relates to visits to schools within the state. The statute also 
provides that — 

"All office fuel, furniture, postage, books, stationery and 
other contingent expenses pertaining to his office shall be fur- 
nished in the same manner as those of the other departments of 
the state government.'' 

A question may arise as to the proper meaniug of the word 
"contingent" as used in the above statute, and w^hether it would 
be broad enough to cover traveling outside of the state in the 
interest of your department. The word "contingent" in law 
seems to have a special and technical meaning, and, as was 
said in Dunwoody vs. The United States, 22 Court of Claims 
Reports, 280: 

"The adjectives contingent, incidental, and miscellaneous, 
as used in appropriation bills to qualify the word expenses, have 
a technical and well-understood meaning; it is usual for Con- 
gress to nam« the principal classes of expenditure which they 
authorize, such as clerk hire, fuel, light, postage, telegrams, etc., 
and then to make a small appropriation for tbe minor and un- 
important disbursements incidental to any great business, which 
cannot well be foreseen and which it would be useless to specify 
more accurately. For such disbursements a round sum is ap- 
propriated under the head of ^contingent expenses,' or incidental 
expenses,' or ^miscellaneous expenses.' " 

If this construction of the word is adopted, it may well 
be that what is authorized by "contingent expenses" are small 
and miscellaneous items, necessarily incident to the office, but 
not expressly enumerated; and since the duties of the superin- 
tendent, with reference to traveling, are specifically set forth, it 
would not include any other kind of traveling expenses. 

Furthermore, the statute reads that these contingent expenses 
pertaining to the office shall be furnished in the same manner as 
those of the other departments in the state government; which 
would seem to refer to supplies furnished, office equipment, etc., 
and not to traveling expenses. 

I understand, furthermore, that this question of the traveling 
expenses of the Superintendent of Public Instruction has long 
been a mooted one, and the precedent has been, with one exception, 
to allow these traveling expenses; but if the Auditor should, in- 
quire of this office whether or not he should pay out these expenses, 
I believe at least that there is sufficient doubt concerning the legal 
authority for paying the same out to warrant this office to advise 
the Auditor that he should do so only under judicial authority. 

In Carlile vs. Hurd, 3 Colo. Appeals, 11, the right of a deputy 
insurance commissioner to collect for expenses incurred in attend- 
ing insurance conventions outside of the state, and examining the 
condition of foreign insurance companies at the home office, is 
denied ; and while the statutes with relation to the insurance de- 
partment and the Superintendent of Public Instruction are not 
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identical at all, with reference to traveling expenses, yet the 
court in that case refuses to recognize bills for expenses, where 
the authority for such expenses is not conferred in the statute. 

Your third question is : 

"3. The biennial report of my predecessor has just been 
turned over to" us by the printers. Must this office assume the 
expense of said report, printing and mailing same? The report of 
1909 was received and mailed before the office was turned over to 
Mrs. Cook. In what way can the report of 1909-1910 be provided 
for, so that it will not appear as an expense of my administra- 
tion r 

So far as the expense of printing the report is concerned, the 
short appropriation bill recently passed by the General Assembly 
and approved by tha Governor, being House Bill No. 108, provides 
for an appropriation, as follows : 

"Section 31. For printing biennial reports of the various 
officers, bureaus, boards and departments, as provided by law, 
the sum of ten thousand dollars, or so much thereof as may be 
necessary." 

It would therefore seem that the printing of these reports 
would be covered by this appropriation, and not by any appropria- 
tion made to your office. 

In regard to mailing these reports, it is necessary to inquire 
what the law says with reference to mailing the same. 

Section 5875, Revised Statutes of 1908, provides that the 
Superintendent of Public Instruction shall, on or before the tenth 
day of December in every year preceding a regular session of the 
General Assembly, report to the Governor the condition of the 
public schools, etc. 

Section 4710, Revised Statutes of 1908, provides that there 
shall be 2,000 copies of the report of the Superintendent of Public 
Instruction, and provides a penalty in case a copy of the same is 
not delivered to every member of the General Assembly on or be- 
fore the tenth day of the legislative session following the biennial 
period reported upon. There do not seem to be any provisions 
requiring these reports to be mailed to any particular officer, 
such as is the case with reference to the codification of the 
school laws. As a matter of precaution, you should see that 
each member of the legislature has a copy of these reports, 
and outside of that requirement I do not know of any law 
requiring you to mail these reports to any particular individual 
or person. 

The law provides, however, for the printing of 2,000 copies of 
this report, and no doubt it is the intention that the same should 
be distributed in places and to persons where the same would be 
of interest, and it is properly a matter of discretion where these 
reports shall go. While it is not obligatory upon you to send them 
out, it would seem to me to be the wise and beneficial course to 
pursue, if the same could be done without curtailing your own 
appropriation ; and in that respect I beg leave to call your atten- 
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tion to the fact that the short appropriation bill gave an appro- 
priation of $400 to your office to provide for the incidental and 
contingent expenses, including postage, etc. This bill is intended 
to make appropriations for a period covering December, January, 
February, and March. Therefore, out of the $400 appropriated 
the sum of approximately $133 might properly be set off to the 
term of office of your predecessor from December 1, 1910, until 
January 10, 1911. If any part of this amount has not been hereto- 
fore expended by your predecessor, it would seem that it could be 
spent now for postage without curtailing or cutting in upon your 
own appropriation. The Auditor could probably inform you as 
to what part of this appropriation has been expended by your 
predecessor. 

Trusting that the above satisfactorily answers your queries, 
I am. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By T. M. STUART, JR., 

Assistant Attorney General. 



(Opinion Book 4, p. 116.) 
February 14, 1911. 
To the Governor. 
By Mr. MothersiH. 

In re: Right of S. S. Kendall to perform the duties and receive the salary 
of railroad commissioner after February 15, 1911. 

1. Intent of the legislature must determine construction of a law. 

2. An act of the extra session of the Seventeenth General Assembly, 1910, 
amending the State Railroad Commission Act of 1907, did not repeal 
the latter act except as to inconsistent provisions. 

3. No vacancy in the office of state railroad commissioner for the term 
beginning January 10, 1911, was created by the going into effect, on 
February 15, 1911, of the act of the extra session of the Seventeenth 
General Assembly, 1910, amending the State Railroad Commission Act 
of 1907. 



(Opinion Book 4, p.. 130.) 

February 8, 1911. 

To Hon. John F. Shafroth. 

By Mr. Griffith. 

In re: Proposed coal mine inspection fund. 

If inspection comes under the police power of the state — that is, relates 
to the public health, the public safety, or the public morals — it is 
proper to provide for the payment of the inspection by fees collected 
from the owners of the property inspected. 

An inspection fee should not be so large as to yield an amount largely in 
excess of the cost of inspection; if so, the act would be invalid, as 
being a revenue law in the guise of an inspection law. 

(See also Opinion Book 4, p. 104.) 
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(Opinion Book 4, p. 137.) 
February 16, 1911. 
To the Board of Capitol Managers. 
By Mr. Griffith. 

In re: Authority of the board to contract and pay for an expert accountant 
to check up the books and accounts of the secretary of the board. 

Under the Laws of 1897, Chapter 34, section 3, the board has power to 
employ an expert accountant. 



(Opinion Book 4, p. 147.) 

February 18, 1911. 

To Mr. J. Y. McLean. 

By Mr. Stuart. 

In re: Exemption from taxation. 

1. Personal property of every person being the head of a family, to the 
value of $200, shall be exempt from taxation. 

2. Improvements on homesteads are taxable. 

3. Improvements on homesteads are real property and cannot be included 
in the $200 exemption on personal property. 

4. It is the duty of every person to list all his property on his tax 
schedule and set forth whether he is the head of a family and whether 
he claims a personal property exemption. The assessor will allow 
the exemption if he believes it just, and in case the assessor disallows 
the exemption, the taxpayer may make complaint to the assessor, and 
in turn carry the matter to the County Commissioners and to the 
District Court. 



Mr. J. Y. McLean, 
Kirk, Colorado. 

Dear Sir: We are duly in receipt of your letter of the 
7th inst., submitting several inquiries for answer; and while 
the same as abstract legal propositions do not come within the 
province of this oflSce, yet they involve matters of public wel- 
fare to such an extent that we have given them our careful at- 
tention, and herewith submit our opinion as fully as we are 
able to do so at this time. 

Your first question is: "Is the head of a family allowed a 
$200 exemption on personal property from taxes? If not, what 
is the exemption, and when was the law passed?" 

Answer to this inquiry requires that legislative history be 
set forth in order to make clear our position. Section 3 of 
Article X of the Colorado Constitution, on which section the 
allowance or refusal of this exemption must be founded, as it 
stood when the Constitution was originally adopted, contained 
no provision whatever for said exemption of household goods 
or personal property of the head of a family from taxation. In 
1879 the General Assembly proposed an amendment to said 
section, whereby it was provided — 

"That the household goods of every person being the head 
of a family to the value of $200.00 shall be exempt from taxa- 
tion." 



i 
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This proposition was carried by. vote of the people, and 
said section in its amended form became a part of the Consti- 
tution. Subsequently thereto the General Assembly enacted 
said constitutional exemption into a statute, following the 
terms of said section, and such statute appears in force today 
in the Revised Statutes of Colorado of 1908, its present form 
being an act passed by the General Assembly of 1902 which 
act provides that the hoiiseJwld goods of every head of a family, 
to the extent of $200, shall be exempt from taxation. In 1908 
the General Assembly proposed another amendment to said 
section, whereby said exemption was changed to read: 

"That the personal propertA^ of every person being the 
head of a family to the value of |200.00 shall be exempt from 
taxation." 

This section, in its second amended form, was carried by 
vote of the people and became a part of the Constitution in 
November, 1904, and is in force and effect today. However, 
since 1902" the General Assembly has not passed any statute to 
conform with said amended section as it now stands, and we 
find therefore a peculiar situation, because of the fact that the 
statute of 1902 exempts said $200 worth of household goods, 
while the Constitution of 1904 exempts said f2'00 worth of per- 
sonal property. Whether or not said amended section is seK 
executing and becomes fully operative without statutory enact- 
ment, is a judicial question that we would not be warranted in 
determining. However, it is our opinion that the General As- 
sembly has treated it as self-executing, in that in 1907 it passed 
an act defining the phrase "head of the family," as used in said 
amended section, and evidently did not deem it necessary to 
amend said exemption statute of 1902 and change "household 
goods" to "personal property" therein. 

Said definition may be of material value to you in the mat- 
ter, and we therefore submit it. Said phrase is by statute de- 
clared to mean and refer to the following persons: 

First — In case of a married man living with his wife, it 
shall mean the man, unless the wife is supporting the family, 
when it shall mean the wife. 

Second — If the husband or wife is dead, then it shall mean 
the survivor, if there are children of the family supported by 
him or her. 

Third — If the husband and wife are separted (living apart 
from each other) and there are children, then it shall mean the 
husband or wife who is supporting the children. 

Fourth — If an unmarried person is the sole support of 
parent or parents or brothers or sisters, unable to support 
themselves, it shall mean such person. 

Your second question is: "Are the improvements on home- 
steads assessable?" 

They are declared assessable and taxable by the terms of 
the Colorado law, and the law further provides that all im- 
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provements on public lands, and all interest or title which any 
person owning such imprjovements may have in the land upon 
which the samje are made, on which the taxes have not been 
paid prior to August 1 each year, shall be subject to sale. 

Your third question is: *'If assessable, would such im- 
provements be included in said exemption, if there is not 
enough personal property to amount to Jf200? Are said im 
provements real or personal property?" 

Construing the terms used in the revenue laws of Colorado, 
we are of the opinion that they declare such improvements to 
be real property, and hence could not be included under such 
exemption. It is provided that 'Mmprovements,'' wherever used 
in the revenue laws, includes all buildings, water rights, struc- 
tures, fixtures, and fences erected upon or affixed to land, 
whether the title has been acquired to said land or not; and it 
is further provided that wherever ^*real estate" is used in said 
revenue law that it shall include improvements. 

Your fourth question is: "If the head of a family is as- 
sessed on horses $50, cattle f20, farming tools ?20, hogs |30, 
buggy $10, improvements |40, and household goods f 30, making 
a total assessment of |200, would he have any taxes to pay?" 

If the beforementioned section of the Constitution as it 
now stands is self-executing, he would be entitled to claim an 
exemption on all of said property, except "improvements $40." 
If said section is not self-executing, he would be entitled only 
to an exemption on said "household goods $30." 

Your fifth question is: "If he is assessed with improve- 
ments $40 and his other personal property $35, would he have 
any taxes?" 

This question is answered by the precedi'ng answer; i. e., 
the improvements would not be exempt, and the exemption of 
the personal property would depend upon a judicial construc- 
tion of said amended section. 

Your sixth question is: "Whose place is it to deduct the 
exemption?" 

It is the duty of every person to return each year a full 
list of his personal property for taxation upon blanks or sched- 
ules furnished him by the assessor. 

It has been the practice that each person, upon returning 
said list of property, sets forth on said blank whether or not he 
is the head of a family, and whether or not he claims the 
personal-property exemption. If it is claimed, the assessor in 
making the assessment roll should allow it, if he believes the 
facts warrant it. In case he does not allow it, it is the duty 
of the person aggrieved to appear before the assessor and make 
complaint, and in the event that said assessor still refuses to 
allow the exemption, it is his duty to carry the matter before 
the county commissioners in the manner of procedure required 
by law. It the action, of said commissioners is adverse to 
him, he has the right to appeal to th? District Court. 
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Any attempt on our part to pass upon the validity, consti- 
tutionality, or operation of any of the laws mentioned herein 
would be entirely extrajurisdictional and of no benefit whatever 
to you. However, while we are satisfied that the h^ad of a 
family is not entitled to an exemption from taxation on both 
|200 worth of household goods and $200 worth of his other per- 
sonal property, we are inclined now to believe, from the in 
vestigation we have made, that his claim for such exemption 
on |200 worth of his personal property — including, if he de 
sires, his household goods, at their taxable value — would be 
sustained and allowed by the court. 

Very truly yours, 

BENJAMIN GRIFFITH, 
Attornev General. 

By T. M. STUART, JR., 

Assistant Attorney General. 



(Opinion Book 4, p. 166.) 

February 28, 1911. 

To Superintendent of Insane Asylum. 

By Mr. O'Connor. 

In re: Registered pharmacist. 



Dr. A. P. Busey, 

Superintendent Colorado State Insane Asylum, 
Pueblo. Colorado. 

My Dear Sir :• Replying to your esteemed inquiry of the 25th 
inst., I beg to advise that the law of 1907, regulating pharmacies, 
is intended to apply to stores and places of business where the 
selling of medicines and the filling of prescriptions is a part of 
said business. 

If 3'Ou keep on hand drugs and medicines, and fill the pre- 
scriptions prescribed by physicians for your inmates, this you 
might do, 1 take it, without having a registered pharmacist in 
charge. The physician filling the prescription could be consid- 
ered as doing so for the doctor who actually prescribed, and would 
have the same right under the circumstances to fill the prescrip- 
tion as if he were the doctor who had written the prescription. 

You would have no right, without a registered pharmacist in 
charge, to sell, or vend drugs, or to fill pi*escriptions for persons 
other than the inmates of the asylum. 

Very respectfully yours, 

BENJAMIN GRIFFITH, 

Attorney General, 

By CHARLES O'CONNOR, 

Assistant. 
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(Opinion Book 4, p. 177.) 

March 3, 1911. 

To the State Bank Commissioner. 

By Mr. Talbot. 

In re: Production of telegrams in evidence. 



Hon. E. W. Pfeiffer, 

State Bank Commissioner, 
Denver, Colorado. 

My Dear Sir: Referring to your letter of February 27, in 
relation to the power of the State Bank (commissioner, or his 
deputy, to compel the production of telegrams in the case put, 
I will say: 

Telegrams are not privileged communications, and may be 
called for and given in evidence whenever, in the opinion of the 
court, they are proper and competent evidence; and, on the re- 
fusal of the telegraph company's agent to produce the same, he 
may, by proper process, be compelled to do so. 

Of course, certain formalities must be complied with, by 
which the district attorney or the party representing you will be 
advised. You might refer him to the following cases where the 
matter is discussed : 

State vs. Litchfield, 58 Me., 267 ; 

National Bank vs. National Bank, 7 W. Va., 544 ; 

Ex parte Brown, 77 Mo., 83-91 ; 

by which, if in doubt, he will be advised as to the preliminary 
steps and procedure. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General, 

By GEORGE D. TALBOT, 

Special Counsel. 



(Opinion Book 4, p. 178.) 

March 2, 1911. 

To the State Auditor. 

By Mr! Mothersill. 

In re: Increase of salary of clerk of State Railroad Commission. 

1. The clerk and assistant secretary of the State Railroad Commission 
is not a public officer within section 30 of Article V of the Constitution. 

2. Salary of clerk and assistant secretary of State Railroad Commission 
may be increased or diminished after his appointment. 



Hon. M. A. Leddy, 
Auditor of State, 

Denver, Colorado. 

Dear Sir: — We are in receipt of your letter of February 
27, asking for an opinion concerning the salary of John W. 
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Flintham, as clerk and assistant secretary of the State Rail- 
road Commission. 

It appears that Mr. Flintham was appointed clerk of the 
Railroad Commission on January 12, 1909, under section 19 
of the act creating the Railroad Commission (Session Laws 
1907, p. 351). 

When the new commissioner, elected in 1910, took oflBce 
action was taken by the commission retaining Mr. Flintham 
in his position as clerk "until a new law goes into effect." 

At the special session of the legislature, held in 1910, an 
act relative to the Railroad Commission was passed, Which 
went into effect on February 15, 1911. Section 18 of this act 
provides: "The Commission may appoint an Assistant Secre 
tary at an annual salary of twenty-five hundred dollars." 

The Railroad Commission met on February 15, 1911, the 
day the act went into effect, and the minutes of that meeting 
show the following action: 

"John W. Flintham was eLected Assistant Secretary of the 
Commission, by unanimous vote, at an annual salary of twenty- 
five hundred dollars." 

You desire to know, as we understand, whether Mr. Flint- 
ham is entitled to the increase of salary from the 15th of Feb 
ruary under this appointment. 

Section 30 of Article V of the Constitution provides: 

"Except as otherwise provided in this Constitution, no law 
shall extend the term of any public oflScer or increase or di 
minish his salary or emoluments after his election or appoint- 
ment." 

Section 28 of the same article of the Constitution provides : 

"No bill shall be passed giving any extra compensation to 
any public oflScer, servant or employe, agent or contractor, for 
services which shall have been rendered or .contract made, nor 
providing for the payment of any claim ^made against the State 
without previous authority of law." 

The question is whether Mr. Flintham is a public oflScer 
under section 30, or whether he comes within the provisions 
of section 28. 

It has been held by the Supreme Court that the clerk of 
the Supreme Court is not a state officer; that he derives his 
office by appointment from the judges, and holds during the 
pleasure of the judges, and may be removed by them. 

In re Speakership, 15 Colo., 532. 

It is often difficult to distinguish between a public office 
and an employment in a public position. In this connection 
the learned editor of the American and English Encyclopedia 
of Law writes as follows: 

"While an office is a public charge or employment, nol 
every employment is an office. It is difficult, however, to dis 
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tinguish between employments which are and those which are 
not public oflSces. The distinction has been thus stated: 
'Where an employment or a duty is a rontinued one defined 
by rules prescribed by law and not by contract, such a charge 
or employment is an office. A duty or employment arising 
out of a contract and depending for its duration and extent 
upon the terms of such contract is not an office/ 

"And, again, in distinguishing between these terms, it has 
been said that an office differs from an employment in that the 
former implies a delegation of a portion of the sovereign power 
to and the possession of it by the person filling the office." 

23 Am. & Eng. Ency. Law, 324. 

The Supreme Court, in its opinion in In re H. B. 166, 9 ' 
Colo., 628, defines an office as follows: 

"A governmental office is defined to be 'a public institution 
or employment conferred by the appointment of the govern 
ment. The 'term embraces the ideas of tenure, duration, emolu- 
ment and duties.'" 

It was held in State vs. Johnson, 123 Mo., 43, that a pro 
vision of the Constitution similar to section 30 of Article V 
of our Constitution embraced only officers who were elected 
or appointed for some specified or definite term, and does not 
apply to officers who do not have a fixed term of office. 

In the case of Mr. Flintham it appears that his duties are 
not prescribed by statute; it is not a position which must be 
filled; he exercised no portion of the sovereign power of the 
state; nor does he hold his position for any fixed term or pe 
riod. His appointment and removal are at the pleasure of the 
Railroad Commission. 

So that, from the foregoing facts and authorities, we are 
of the opinion that Mr. Flintham does not fall within the pro 
visions of section 30 of Article V. 

Neither does he come within the provisions of section 28 
of Article V of the Constitution, since the law increasing hiV 
compensation does not give extra compensation for services 
already rendered; nor was he appointed under any contract for 
any definite time or services. 

We are, therefore, of the opinion that Mr. Flintham is 
entitled to the increase of salary from the 15th of February 
1911, as provided by the act creating a Railroad Commission 
(Session Laws, 1910, p. 45). 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By PHILIP W. MOTHERSILL, 

A sl^tant. 
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(Opinion Book 4, p. 182.) 

March 6, 1911. 

To the State Treasurer. 

By Mr. Mothersill. 

In re: Salaries of officers and employes of the State Land Board. 

1. Amendment to section 6 of Article IX of the Constitution, providing 
for a State Board of Land Commissioners, which went into effect 
January 10, 1911, did not repeal statutes then in force in reference to 
the methods of doing business by the board. 

2. Certain officers and clerks of the State Land Board authorized by 
statute, and whose salaries are provided for in short appropriation 
bill, may be paid on vouchers signed and issued by the register. 



(Opinion Book 4, p. 189.) 
March 8, 1911. 
To the State Auditor. 
By Mr. Griffith. 

In re: Charge of legislators for time consumed coming to attend session-, 
and for return railroad fare, sleeping- and dining-car service. 

1. The per diem provided for by statute relates only to the regular and 
special sessions. The time consumed in coming to the session, being 
prior thereto, could not be allowed for. 

2. Under the recent constitutional amendment, allowing $1,000 for com- 
pensation for the biennial period, the question of per diem can make 
no difference. 

3. Actual and necessary traveling expenses are to be paid after the same 
have been incurred. 



Hon. M. A. Leddy, 
Auditor of State, 

Denver, Colorado. 

Dear Sir: Your favor of March 7 received, in which you in- 
quire, first, whether members of the legislature should charge 
per diem of $7 for time consumed in coming to Denver to attend 
the session; second, whether they should charge at this time for 
return railroad fare, sleeper and dining-car service. 

Answering your first query, I beg leave to say that, by the 
adoption of the recent constitutional amendment relating to com- 
pensation of members of the General Assembly, it is provided 
that— 

*^Each member shall receive as compensation for his services 
the sum of one thousand dollars ($1,000.00) for each biennial 
period payable at the rate of seven dollars (|7.00) per day during 
both, the regular and special sessions. The remainder, if any, 
payable on the first day of the last month of each biennial period ; 
together with all the actual and necessary traveling expenses to 
be paid after the same have been incurred and audited.'^ 

The per diem seems to be provided for the regular and special 
sessions, and no other time. The time consumed in coming to 
Denver to attend the session, and which relates, we suppose, to a 
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time ppior to the first day of the regular session, would not, in 
our opinion, be time for which a per diem could be allowed. The 
j>er diem could only be allowed for days during which the legis- 
lature was in session. Furthermore, ultimately, the determina- 
tion of this question will not make any difference one way or the 
other to the legislator or to the state, since he is permitted a sum 
of $1,000 for his services for the biennial period, and no more, 
and even though the legislature would not be in session for a 
sufficient number of days to make up this sum at the rate of f 7 
per day, yet the law provides that any remainder shall be paid 
on the first day of the last month of each biennial period. 

Answering your second question, the law itself is explicit 
in saying that the actual and necessary traveling expenses are 
to be paid after the same have been incnrrcd. Certainly no ex- 
penses have been incurred this time for return railroad fare, etc., 
as you state in your letter, and I would not think, therefore, that 
it would be proper to allow expenses for return railroad fare, 
return sleeping-car service, and return dining-car service, until 
said expenses have been incurred. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attornev General. 



(Opinion Book 4, p. 195.) 

March 9, 1911. 

To Game and Pish Commissioner. 

By Mr. Talbot. 

In re: Permit to capture mountain sheep. 

1. The Game and Fish Commissioner may issue a permit to the owner 
of a private park to capture mountain sheep, and place them in said 
park for propagation and exhibition. 

2. The Governor's permission must be had, and a proviso in the permit 
that said sheep and their increase shall be the property of the state, 
and removable to public parks at the option of the proper authorities. 



(Opinion Book 4, p. 199.) 

February 10, 1911. 

To the Public Examiner. 

By Mr. Talbot. 

In re: Delinquent taxes, etc. 

1. The county treasurer is liable for any wilful or negligent failure to 
collect interest on delinquent taxes. 

2. He. has no right to postpone the date of payment. 

3. He can be held on his official bond, if his failure to collect is wilful 
or negligent. 

4. It is the duty of the State Auditor as general accountant to see that 
the state's proportion of delinquent taxes, penalties, and interest is 
turned into the treasury. 

5. The penalty for failure to see that the state's portion of money is 
turned into the treasury is fine and imprisonment, not to exceed $5,000 
nor one year. 
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(Opinion Book 4, p. 202.) 
March 11, 1911. 
To the Public Examiner. 
By Mr. Stuart. 

In re: Power of county commissioners to engage and pay auditors for 
examining county books. 

Under sections 2552 and 2553, Revised Statutes of 1908, the county com- 
missioners shall audit the monthly report of receipt of fees, commis- 
sions, and emoluments, and the disbursements made by various county 
officers. 

Sections 1335-1340 provide for investigation of accounts and affairs of 
county treasuries by order of the District Court. 

Section 7, Laws of 1909, page 458, requires the Public Examiner to make 
an examination at least once a year of the financial affairs of every 
county public oflSce and officer, etc., but this provision is not intended 
to exclude the county commissioners from examining the records of 
county offices when necessary. 

Said board may in its discretion call in expert accountants to make such 
examination, and may provide for the expense from the proper fund. 



Mr. H. J. Leddy, 

Public Examiner, 

Denver, Colorado. 

Dear Sir: Your letter of February 21 makes inquiry as to 
the legal right of the county commissioners of any county to pay 
from the county funds bills of auditing firms, for th^ examination 
of county books, stating that it is your understanding that the 
law provides that the county commissioners themselves shall 
audit these accounts. 

We are of the opinion that your understanding is based 
upon section 2553 of the Revised Statutes, which we believe, when 
construed with section 2552, provides that said commissioners 
shall audit only the monthly report of the receipt of fees, com- 
missions, and emoluments, and the disbursement of expenses 
made by the various county officers, as provided in said section. 

Sections 1335-1340 provide only for the investigation of the 
accounts and affairs of the treasury of the several counties by 
order of the District Court, and do not apply to the other county 
offices. This investigation is meant to be a safeguard over the 
county funds, but does not purport to be exclusive. 

Section 7 of the act establishing the office of Public Examiner 
(Laws 1909, p. 458) authorizes the State Auditor, Public Exam- 
iner, or State Examiner, either personally or through a duly ap- 
pointed representative, at least once a year, to examine into all 
the financial affairs of every county public office and officer; to 
make inquiry as to the financial condition of the taxing body 
authorizing the appropriations disbursed by said office, whether 
the requirements of law have been complied with; and also to 
investigate the methods and accuracy of the accounts thereof. 
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We do not believe that such provision is intended to exclude 
the board of county commissioners from examining into and in- 
vestigating the records of all the county offices, when necessary 
to their general supervision of the county affairs. 

We believe that, under the broad grant of powers given by 
section 1204 to the board of county commissioners, said board 
may, in the exercise of a sound discretion, call in expert account- 
ants for the purpose of a thorough examination and auditing of 
the books and records of the various county offices, and make 
J )ro vision to pay the expense thereof from the proper fund. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By THEODORE M. STUART, JR., 

Assistant. 



(Opinion Book 4, p. 206.) 

March 13, 1911. 

To the Secretary of State, 

By Mr. Mothersill. 

In re: Change of state bank into national bank. 

No provision of law which requires such conversion to show on the 
Secretary of State's record. 

If the bank continues for purpose only of clearing up matter of titles, 
though doing no banking business, there would not be an actual dis- 
solution, and it would be subject to payment of the usual flat tax. 

It there is actual dissolution, the Secretary of State should be notified, as in 
case of other corporations. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir : In reply to your communication, making inquiry 
as to what steps must be taken by the officials of a state bank 
which has been converted into a national bank, in order to have 
your records show such change, we respectfully submit the fol- 
lowing: 

We understand that it is frequently the case that when a 
state bank is converted into a national bank the organization of 
the state bank continues for several years for the purpose of 
giving deeds and clearing up matters of title in connection with 
any property it may have held, although it does no active banking 
business — the assets of the bank being transferred to the new 
corporation. 

It would seem to us that in such a case there would not be 
an actual dissolution of the state bank, and that it would be 
subject to the payment of the flat tax. 
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We know of no provision in the law which requires the fact 
ol such conversion to be shown upon your records. If, however, 
at the time of the conversion of a state bank into a national bank, 
there is an actual dissolution of the state bank, then .the require- 
ment of the law for the notice of such dissolution to be filed in 
the office of the Secretary of State would apply. 

The section requiring such notice is section 895, Revised 
Statutes of Colorado, 1908. This is a provision which applies 
generally to all corporations in Colorado, and would, in our 
opinion, include state banks. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant. 



(Opinion Book 4, p. 208.) 
March 13, 1911. 
To the Secretary of State. 
By Mr. Mothersill. 

In re: Payment of flat tax by a corporation whose charter has expired, 
but has been renewed. 

It is not a new company, but simply a continuation of the old company; 

and its rights and liabilities are not affected. It is subject to payment 

of delinquent taxes. 
The acceptance of tax for 1910 would not bar the state from collecting 

the delinquent taxes, nor be a waiver of former delinquencies. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir: — In reply to your recent letter, asking for an 
opinion as to the payment of the flat tax by a corporation whose 
(harter had expired by reason of the twenty-year limitation, 
but was renewed within the time provided in accordance with 
the statutes which allow the renewal of corporate existence, 
we submit the following: 

It appears from your letter that the corporation in ques- 
tion was delinquent in the 'payment of its corporation license 
tax for the years 1902 to 1906, inclusive; that on September 
29, 1910, it filed in your office a certificate of renewal of its 
corporate life, which was within the time of one year provided 
by ihe statute; that upon the filing of such renewal certificate 
the company offered $15 for corporation license tax, and refused 
to pay the delinquent taxes and penalties for the years 1902-1906. 

The reasons given by the company for its refusal, as ap- 
pears from your letter, are that the original company ceased 
to exist on November 2, 1902, the date of the expiration of its 
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original charter, and that at that time its property passed out 
of its hands, and that the new company is not responsible foi 
the old company's debts. 

We are of opinion th^t these reasons are entirely incor- 
rect. The general rule is that' where it is provided by law thai 
a corporation may at the expiration of the term of its original 
charter renew its corporate life for a given period, the company 
thus revived is not free from its former obligations or rights; 
that it is not a new company, but simply a continuation of 
the old, and its former rights and liabilities are not affected. 

^'When the charter of a corporation is renewed as pro- 
vided by law, it does not have 'the effect of creating a new 
corporation, but merely continues the existence of the old. * 
* * The mere extension of the charter of a corporation 
before its expiration in the manner permitted by law, merely 
continues the existence of the old corporation without affect- 
ing its identity or its rights and liabilities." 

5 Thompson on Corporations (2nd ed.), See 5982. 

"The extension, revival or renewal of a corporate charter 
for an additional period of time, on the expiration of the orig 
inal charter, merely revives and continues the old corporation 
without interruption or change, and does not create a new 
corporation." 

5 Thompson on Corporations (2nd ed.), Sec. 5984. 

The oflBcers of the corporation in question are incorrect in 
saying that at the expiration of the original term of the char 
ter of their company the property of the company passed oul 
of its hands. If there had been an actual dissolution of the 
old company, the directors of the company would, as provided 
by law, hold the property as trustees for the stockholders, and 
the property would be distributed to such stockholders after 
the payment of the debts of the corporation, which would in 
elude, of course, the delinquent license tax. 

But the renewal of the corporation would prevent such 
distribution of the property, and the renewed organization 
would be liable for the former debts as though there had been 
no interruption of its existence. 

We do not understand, however, that the acceptance by 
you of the license tax for 1910 would prevent the state from 
collecting the delinquent taxes for the years 1902-1906, and 
we believe that you would be warranted in receiving the tax 
for 1910, and that it would not be a waiver of any former de 
linquencies. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attornev General. 

By PHILIP W. MOTHERSILL, 

Assistant. 



I 
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(Opinion Book 4, p. 215.) 

March 18, 1911. 

To Hon. J. H. Slattery, chairman of the Committee on Appropriations, 

House of Representatives. 
By Mr. Stuart. 
In re: House Bill No. 60, Eighteenth 'General Assembly, relative to an 

appropriation of $50,000 from the Internal Improvement Fund for the 

Larimer Street viaduct. 



It would seem that said viaduct would come within the meaning of 
"internal improvements," and the use of the Internal Improvement 
Fund would not be prohibited. 



Hon. J. H. Slattery, 

Chairman of the Committee on Appropriations, 
House of Representatives, 

State House, Denver, Colorado. 

Dear Sir : — Your letter of March 16th asks, as I under- 
stand it, my opinion on that part of House Bill No. 60, Eight- 
eenth General Assembly, by which it is proposed to appro- 
priate $50,000 from the Internal Improvement Fund to aid in 
the enlargement, rebuilding, or construction of a certain via- 
duct, know^n as the Larimer Street Viaduct, located in the City 
and County of Denver. You further state that it is important 
that your committee should have this opinion as soon as pos- 
sible, and therefore I have given the matter my immediate 
attention, and herewith submit my view ^s fully as I am able 
to from the limited time I have had for investigation. 

The legality of appropriating money from said Internal 
Improvement Fund to build, or aid in building, a bridge or via- 
duct located within the corporate limits of a city, appears never 
to have been passed upon by the Colorado Supreme Court, nor 
has the opinion of any of my predecessors in oflSce, on this di- 
rect point, been called to my attention.. Therefore, in deter- 
mining the legality of appropriating said funds for such a use, 
I am compelled to draw my conclusions from decisions con 
struing and defining "internal improvements." 

The Colorado Supreme Court has said: 

"It is, in general, unwise, as well as difficult, to attempt to 
give either a comprehensive or a restrictive definition of words 
and phrases used in legislative enactments. Such an attempt 
is especially hazardous in answer to a legislative question, for 
the reason that such definitions may embarrass the courts and 
prejudice the rights of parties in litigated cases then pending, 
or thereafter arising. Hence, it is, that upon the question now- 
presented we do not feel at liberty to say more than that in- 
ternal improvements within the meaning of the enabling ac^ 
must be located within the state; they must be improvements 
of a fixed and permanent nature, as improvements of real prop 
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erty; and, furthermore, must be such improvements as are de- 
signed and intended for the benefit of the public. 

"From the foregoing it results that appropriations of the in- 
ternal improvement fund in question must be confined to per 
manent improvements of real property, within the state, and 
for the benefit of the public; appropriations for transient ob- 
jects, as for personalty, as well as appropriations to promote 
private or individual enterprises, would be contrary to the in- 
tention of the general government, as donor of the fund." 

In re Internal Improvements, 18 Colo., 319. 

The Colorado Supreme Court has held that the construe 
tion of a public reservoir and cana? system, under the control 
of the state, for irrigation and domestic purposes, and with 
due deference to the rights of prior appropriators, is a legiti- 
mate and valid use of said Internal Improvement Fund. 

In re Internal Improvement Fund, 12 Colo., 285 and 
287. 

The Colorado Supreme Court has further held that the 
erection by the state of public buildings, such as asylums, uni- 
versities, etc., in the exercise of its sovereign powers, is . not 
the making of an "internal improvement," within the meaninp' 
of the grants creating said Internal Improvement Fund, and 
therefore said fund cannot be appropriated for such a purpose. 

In re Internal Improvement Fund, 24 Colo., 247. 

The legislative history of Colorado shows numerous appro- 
priations from said Internal Improvement Fund for thp con 
struction of brideres and roads throughout the state, and I call 
attention to the following acts of the General Assemblv where 
by said Internal Improvement Fund has been used to construct 
bridges located in diflFerent cities or towns in Colorado, to-wit- 

Laws of 18R9, page .^49, bridsre at (rleenwood Sprinirs. 

Laws of 1889, paere .^5.^. bridee at Del Norte. 

Laws of 1891, page 329, bridge at Aspen. 

Laws of 1903, page 33, bridsre at FiriPire. 

Laws of 1903, page 45, bridcre at Fairplay. 

Laws of 1903, page 48, bridere at Steamboat Springs. 

I/aws of 1905, page 37, bridge at Fmpire. 

Laws of 1905, page 44, bridge at Alamosa. 

Laws of 1905, page 47, bridge at Paffosa Springs. 

T>aws of 1907, page 49, bridge at Castle Rock. 

Ijaws of 1907, page 68, bridge at Julesburg. 

Laws of 1907, page 77, bridge at Alamosa. 

Laws of 1907, page 8.^, bridge at Creelev. 

Laws of 1909, page 57, bridge at Granite. 

In the light of the foregoing decisions, it wonld seem that 
said viaduct being within the state, a permanent imnrovprn^nt | 

of realty, and an improvement designed and intended for the J 
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benefit of the public, would come within the meaning of "in 
ternal improvements" as defined by the Colorado Supreme 
Court; further, that the use of said Internal Improvement Fund, 
in aiding in the construction of said viaduct, would clearly not 
be in conflict with the decision prohibiting the state from using 
said fund in the construction of public buildings. 

In view of the continued legislative acts making appropria- 
tions from said Internal Improvement Fund to build bridges 
located in cities and towns within the state, I would be in 
clined to the opinion that the fact that said viaduct is locatec' 
in Denver is not sufficient in itself to defeat said appropriation. 
In this connection I deeiii it advisable to call attention to the 
fact that Denver is both a city and a county of Colorado. 

Section 3 of said bill clearly indicates that said viaduct 
is to be used as a roadw^ly for the benefit of the whole public, 
but I would advise that section 4 be amended to read as ^ol 
lows, to-wit: 

"Section 4. When constructed, it shall be the duty of the 
city and county of Denver to keep such viaduct in repair and to 
maintain the same forever at its own expense." 

Since the courts have been exceedingly reluctant in giving 
internal improvements" a definition of general applicability, 
and in view of the that I have been unable to find any decision 
in point as to "internal improvements" located entirely within ? 
municipal corporation, and also owing to the large amount of 
this intended appropriation, I desire to call your attention to 
the fact that opinions of the Supreme Court construing pro- 
posed appropriations from this fund have been heretofore se- 
cured by the General Assembly, and, if deemed advisable, you 
could secure such an opinion on the proposed appropriation of 
the present bill before its final passage. 

Very respectfully yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By T. M. STUART, JR.; 

Assistant. 



Hi 



(Opinion Book 4, p. 225.) 
March 21, 1911. 

To the Board of Capitol Managers. 
By Mr. Griffith. 

In re: Claim of F. E. Edbrooke for services as supervising architect of 
the Capitol building. 

Under the general powers of the board, an architect may be employed, and 
his account paid after being properly approved and allowed. 
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The Board of Capitol Managers, 
State Capitol, 

Denver, Colorado. 

Gentlemen: There has been presented to me by Governor 
Shafroth, for approval, a bill of F. E. Edbrooke for services as 
supervising architect of the Capitol building during the month 
of February, 1911, amounting to flOO. 

As I understand it, the Governor asks for my approval of 
this bill, in view of an opinion which I wrote to your board, of 
date February 16, which related to the authority of the board to 
hire an expert accountant to examine the books of the board. In 
the course of that opinion I called attention to the changes in the 
law in regard to the Board of Capitol Managers, and, among 
other things, that in the early days, when the Capitol was in the 
course of construction, the law specifically provided for the em- 
ployment of an architect, while recent laws did not mention 
architect specifically. My idea in calling attention to this change 
was to show that the law had been changed from time to time 
to meet existing conditions, and it did not occur to me that there 
was any need of an architect at his time ; but I am informed by 
the secretary of the board that the services of an architect are 
constantly required about the building, in supervising and man- 
aging changes in the arrangement of the building, in the repairs 
of the building, etc. If the services of an architect are required 
in these particulars, then I am of the opinion that, under the 
general powers given to the board by law, wherein it is stated 
that they shall have full power to appoint or employ and dis- 
charge at their discretion a superintendent, and all other em- 
ployes whose duties shall be prescribed by the said board, and 
such other artisans and laborers as may be required in the pros- 
ecution of the work of completing said building and maintaining 
the grounds of said Capitol, and shall allow such compensation 
as they shall deem reasonable and just, the account of Mr. 
Edbrooke, when properly approved and allowed by the board, 
should be paid. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 227.) 
March 21, 1911. 

To Colorado State Board of Examiners of Barbers. 
By Mr. Griffith. 

In re : Right of apprentice, who is registered by the board, to run a barber- 
shop or work at the trade. 

An apprentice has no right to practice barbering without a licensed barber 
as an instructor. 



J 
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The Colorado State Board of Examiners of Barbers, 
Capitol Building, 

Denver, Colorado. 

Gentlemen : I have your favor of February 7, in which you 
ask: "Has an apprentice, who is registered with this board, a 
legal right to run a barber-shop or work at the trade without a 
licensed barber as an instructor?" 

The present act regulating the practice of barbering was 
approved May 5, 1909, and provided for 'the licensing of barbers 
in this state. 

Section 7 thereof provided for the licensing of barbers en- 
gaged in that business at the time of the passage of the act, and 
gave to such persons ninety days after the approval of the act to 
file an affidavit for a license and pay the license fee. 

Section 8 provides for the licensing of barbers thereafter, and 
gives your board the power to license barbers on certain condi- 
tions; among others, that a person applying for a license must 
either — 

(a) Study the trade for three years as apprentice under a 
qualified and practicing barber; or — 

(b) Study the trade in a properly conducted and licensed 
barber school, for a period of three 3- ears ; or — 

(c) Practice the trade in another state for a period of three 
years. 

In short, it seems that by the terms of the act the barbers 
who were not licensed as such at the time the act took effect must 
have studied three years as apprentices, or studied three years 
in a school, or practiced three years in another state, in order to 
be qualified to practice the trade in this state. 

The only exception to these requirements is that mentioned 
in section 9, wherein it is stated that nothing in the act suall 
prohibit any person from serving as an apprentice under a bar- 
ber authorized to practice under the act; and, also, that such 
apprentice shall display his registration certificate with the 
board; and that no more than one apprentice shall practice in 
one barber-shop. 

Under these provisions it seems to me that an apprentice 
who may be registered with the board as such, but who is not a 
licensed barber, has no right to practice barbering without a 
licensed barber as an instructor. 

Section 15 provides a penalty by a fine of not less than ten 
dollars nor more than one hundred dollars, and by imprisonment 
in the county jail for not less than ten days nor more than ninety 
days, for practicing the occupation of barbering without having 
obtained a certificate of registration, which we understand to be 
the barber's license. A penalty is also provided for any person 
who falsely pretends to be qualified to practice such occupation. 

I do not understand that the law provides that an appren- 
tice can practice barbering, except as provided by section 9, which 
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states that he may serve as an apprentice under a .barber 
authorized to practice, as stated above. 

Trusting that this answers your querv% 1 remain, 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attornev General. 



(Opinion Book 4, p. 240.) 

April 1, 1911. 

To the State Treasurer. 

By Mr. Stuart. 

In re: Mailing of a check as payment of taxes. 

Neither the mailing nor the receipt of a check constitutes the payment of 
taxes. Taxes can be paid only in money. (See Board of County Com- 
missioners of El Paso County vs. Colorado Springs Co., 15 Colo. App., 
274.) 



Hon. Roady Kenehan, 
State Treasurer, 

Capitol Building, Denver, Colorado. 

Dear Sir : We herewith return letter of F. J. Bawden, county 
treasurer of San Juan County, dated March 6, together with his 
inheritance tax report of said date. 

Your inquiry, based on said letter, we understand is as fol- 
lows : "Does the mailing of a check sent for the payment of taxes 
constitute payment of the tax?" 

We must answer this in the negative. The receipt and ac- 
ceptance of a check is only a conditional payment in individual 
transactions. In official transactions the rule is "more stringent, 
and especially in the matter of the payment of taxes. It has been 
held in Colorado that taxes can be paid only in money, and that 
the receipt by the county treasurer of a check sent to pay a tax, 
and even the marking of the tax paid and the issuance by the 
treasurer of a tax receipt, is not a payment of the tax, and not 
conclusive against the county in a subsequent controversy with 
the taxpayer. We refer you to the Board of County Commis- 
sioners of El Paso County vs. The Colorado Springs Companv, 
15 Colo. App., 274. 

In view of such a holding, it could not be held that the simple 
mailing of a check to the county treasurer alone would constitute 
a payment of the tax. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By THEODORE M. STUART, JR., 
Assistant Attorney General. 



92 BIENNIAL REPORT 

(Opinion Book 4, p. 247.) 

April 5, 1911. 

To the State Inspector of Boilers. 

By Mr. O'Connor. 

In re: Inspection of steam boilers used for heating purposes. 

The act of 1889 requires the inspection of steam boilers regardless of 
whether the same are used to generate steam for power or heating 
purposes. 



Hon. George V. Oosseboom, 

State Inspector of Boilers, 
Denver, Colorado. 

Dear Sir: Your inquiry of recent date, to-wit.: 

''Does the act of 1889, establishing the office of State Boiler 
inspector, make it the duty of that officer to inspect steam boilers 
used for heating purposes?" 

has received our attention, and in reply we beg to advise that, in 
our opinion, the intention of the legislature was to make it the 
duty of the State Boiler Inspector to inspect all steam boilers 
and to collect the inspection fee therefor. 

Section 1 of the act, in fixing the qualifications of the officer, 
uses the following language: 

" * * * shall be well qualified * * * in the use and 
construction of boilers, generators, super-heaters and other ap- 
purtenances used for the generating of steam for power, steaming 
or heating purposes. ♦ ♦ ♦ The duty of said inspector shall 
be to inspect steam boilers throughout the State as hereinafter 
specified and directed." 

In section 2 the specification is as follows: 

"He shall carefully inspect and test every stationary boiler 
and steam generating apparatus under pressure used for station- 
ary power, as provided by this act, including all attachments and . 
connections." 

It may be contended that the legislature used the words 
"stationary power" in a narrow and limited sense; that is, as 
applying only to power as used for motor purposes. 

It is our judgment that the legislature intended to protect 
life and property from the accidents growing out of the use of 
steam boilers which are defective, and this regardless of whether 
the same are being used to generate steam power to heat a build- 
ing, or steam power to run an elevator or some other machinery. 

The language of the statute in fixing the qualifications of 
the party who is to perform these duties would not have required 
the Boiler Inspector to be a person ^^well qualified in the use ajid 
construction of boilers used for steaming or heating purposep/' 
unless the party required to possess these qualifications were 
expected to exercise the same in the performance of the duties 
of his office. 
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The statute makes it the duty of the district attorney to 
institute proceedings to collect all of these fees and penalties 
which are provided by the act referred to. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By CHARLES O'CONNOR, 

Assistant Attorney General. 



(Opinion Book 4, p. 257.) 
April 6, 1911. 
To the Public Examiner. 
By Mr. Lee. 
In re: Fee for hunting license. 

1. Twenty-five cents of the fee for issuing a hunting license is the per- 
sonal and private compensation of the county clerk for filing the 
application, issuing the license, and all other services connected there- 
with. 

2. This is not in conflict with section 7, Article XIV, or section 15, Article 
XIV, of the Constitution, which sections must be considered in con- 
nection with section 8 of Article XIV, an amendment adopted in 1902, 
which, considered with these sections, means that fees, perquisites, 
and emoluments in excess of the compensation provided by law shall 
be paid into the county treasury. The provision of the statute speci- 
fically adds this additional fee to the salary theretofore provided by 
law. 

(See, also, on this same subject: 

Opinion Book 4, p. 805; 

To CJounty Attorney, El Paso County; 

Calling attention to Session Laws of 1909, page 391, and Session Laws of 
1911, page 416, where the legislative intent is plainly, expressed that 
the fee mentioned "shall be in addition to any other salary or com- 
pensation." 

The word "compensation" applies not only to salaries, but to compensa- 
tion by fees for specific purposes, and the legislature is authorized 
to fix the "compensation.") 



Hon. H. J. Leddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir : Under date of March 27, you asked for the opinion 
of this oflSce as to the construction of section 2838, found at page 
782 of the Revised Statutes of Colorado, 1908, providing that, 
when a hunting license is issued by a county clerk, "the fee there- 
for shall be one dollar, one-fourth of which shall be for his per- 
sonal and private compensation, for filing the application, issuing 
the license, keeping the record thereof, making a report as here- 
inafter provided, and all other services connected therewith ;" 
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when considered in connection with section 2573, found at page 
731 of the Revised Statutes, 1908, providing that— 

**The county clerks of the several counties in the state shall 
receive as their compensation for their services an annual com- 
pensation, to be paid quarterly out of the fees and emoluments of 
their respective offices, actually collected, and not otherwise, to- 
wit ; in counties of the first class, forty-six hundred dollars," etc? 

The latter section was passed in 1899, while the former, as it 
now stands, was passed in 1907, and consequently controls in the 
absence of any constitutional provision to the contrary. The 
only constitutional provisions having any connection therewith 
are the following: 

Article XIV, section 7: 

"The compensation of all county and precinct officers shall 
be as provided by law." 

Article XIV, section 15: 

"For the purpose of providing for and regulating the com- 
pensation of county and precinct officers, the general assembly 
shall, by law, classify the several counties of the state according 
to population and shall grade and fix the compensation of the 
officers within the respective classes according to the population 
thereof. Such law shall establish scales of fees to be charged and 
collected by such of the county and precinct officers as may be 
designated therein, for services to be performed by them, respect- 
ively, and where salaries are provided, the same shall be payable 
only out of the fees actually collected, in all cases where fees are 
prescribed. All fees, perquisites and emoluments above the 
amount of such salaries shall be paid into the county treasury." 

Long after the adoption of the foregoing sections as part of 
Article XIV of the Constitution, the present section 8 of said 
article was adopted by way of amendment, in 1902, providing for 
the election of various county officers, and concluding as follows : 

" • * * and such officers shall be paid such salary or com- 
pensation, either from the fees, perquisites or emoluments of their 
respective offices, or from the general coutity fund, as may be 
provided by law. The term of office of all such officers as expire 
in January, 1904, is hereby extended to the second Tuesday in 
Januarv, A. D. 1905. 

"This section shall govern except as hereafter otherwise 
directed and permitted by constitutional enactment." 

These three sections, construed together, can only be held to 
mean that the compensation of all county officers shall be as pro- 
vided by law, and that all fees, perquisites, and emoluments in 
excess of such compensation provided by law shall be paid into 
the county treasury. 

The onlv known construction of this statute was by the Dis- 
trict Court of Las Animas County, whch passed upon the act of 
1903, which did not contain the words "personal and private com- 
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pensation" — holding that under that act the county clerk could 
not retain this proportion of the fee as a part of his personal and 
private compensation. 

The amendment of 1907 referred exclusively to this section of 
the law of 1903, and inserts the words "for his personal and 
private compensation." Section 2 thereof provides that "all acts 
and parts of acts in conflict herewith are hereby repealed." 

This clearly distinguishes the present situation from that 
existing when the opinion of the District Court, abox^e referred 
to, was rendered. 

The last word of the legislature upon the subject of compen- 
sation of county clerks provides that one-fourth of the fee herein 
referred to shall become a part of the personal and private com- 
I>ensation of the county clerk. No language could be more ex- 
plicit. 

It is, therefore, our opinion that the specified proportion of 
such fee may be retained by the county clerk as a part of his 
compensation provided by law. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 265.) 
April 10, 1911. 

To Emil W. Pfeiffer, State Bank Commissioner. 
By Mr. Griffith. 

In re: Appointment of receiver for banl^ that fails to make up any im- 
pairment of its capital upon sixty days' notice. 

Upon such failure the Bank Commissioner shall take charge and institute 
proceedings for a receiver, but on such facts alone the court .is not 
given express power to appoint a receiver. 

In re: False bank statement filed. 

If the Bank Commissioner is satisfied a false statement has been filed, he 
may take charge, and shall institute proceedings for the appointment 
of a receiver, and if the court is satisfied the report is false, it shall 
appoint a receiver. 



(Opinion Book 4, p. 269.) 

April 12, 1911. 

To the Public Examiner. 

By Mr. Lee. 

In re: Compensation of county judges. 

1. There is no minimum salary for county judges, but instead a maxi- 
mum salary for a county judge of a county of the fifth class, to be 
paid out of the fees and emoluments of the office and not otherwise. 
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2. Section 2569, Revised Statutes of 1908, and Chapter 201, Laws of 1909, 
control the compensation of county judges in the matter under con- 
sideration, and county commissioners are no longer authorized to 
make the payment provided for in section 1496 of the Revised Statutes. 



(Opinion Book 4, p. 274.) 

April 19, 1911. 

To Fred Latcham. 

By Mr. Mothersill. 

In re: Release of surety on bond of notary public. 

1. Notary public is county officer. 

2. Surety on bond of notary public may be released (sec. 544p, 3 Mills' 
Ann. Stat.). 



(Opinion Book 4, p. 276) 

April 13, 1911. 

To W. V. Olin, Erie, Colorado. 

By Mr. O'Connor. 

In re: Various acts concerning high schools reviewed and applied. 

1. The act of 1889 is only authority for establishing a union high school 
in a county of the second class. 

2. When such union high school is established, it can be legally main- 
tained only under the provisions of the law of 1889 (sec. 5966 of the 
School Law). 

3. The various provisions regarding mill levies and maintenance of high 
schools, contained in acts other than the act of 1889, have no applica- 
tion to union high schools in counties of the second class established 
after the act of 1909. 

4. The board of a district, voting in favor of a union high school, are 
bound to contribute their proportion of the total expense, under sec- 
tion 5966. 

5. Union high schools established after the act of 1909 are governed as 
to maintenance by the terms of the act of 1889. 



(Opinion Book 4, p. 286.) 

April 18, 1911. 

To the Secretary of State. 

By Mr. O'Connor. 

In re:' Employment agencies. 

An agency securing talent for theatrical performances and securing posi- 
tions for theatrical performers, and charging a fee or commission for 
such service, is within the terms of the Employment Agency Act of 
1909, and such agency is required to secure a license, as provided by 
the terms of said act. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir: Replying to your inquiry as to whether or not 
an agency securing talent for theatrical performances and secur- 
ing positions for theatrical performers comes within the Employ- 
ment Agency Act of 1909, so as to require a license, we beg to 
advise that, in our opinion, it does. Section 1 is in part as fol- 
lows : 
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"No person, firm or corporation in this State shall open, 
operate or maintain a private employment agency for hire or 
where a fee is charged to either applicant for employment or 
for help, without first obtaining a license." 

Section 2 in part has to do with limiting the fees chargeable, 
and in that respect is as follows : 

"Where a fee is charged for receiving or filing applications 
for employment or for help, said fee shall in no case exceed the 
sum of one dollar for any person applying for work as a day lab- 
orer, mechanic, artisan or household or domestic servant, and in 
no case shall the fee charged exceed the sum of two dollars for 
professional positions." 

In our opinion, the obvious intention of the legislature was 
to include all occupations, whether the employer is seeking help 
or the employe is seeking employment. 

The contract submitted by your letter is a plain violation 
of the law, in that it charges a commission of 5 per cent for the 
services rendered, and makes the party or agency liable to the 
l>enalty for violation of the act. 

The State of Connecticut in 1901 (Session Laws of 1901, 
Chapter 100) enacted a State Employment Bureau Law. The 
provisions of the wording of the act, in so far as requirement of 
license is concerned, is, so far as material, identical with our 
own. The Connecticut legislature in said act defined the term 
"employment agency" in the following language : 

"The term employment agency shall include the business of 
keeping an intelligence office, employment bureau or other agency 
for procuring work or employment for persons seeking employ- 
ment or for acting as agent, for procuring such work or employ- 
ment where a fee or other valuable thing is exacted, charged or 
received for registration or for procuring or assisting to procure 
employment, work or a situation of any kind, or for procuring or 
providing help for any person." 

Conn. Session Laws 1901, Chapter 100, sec. 2. 
General Statutes of Conn. Rev. 1902, sec. 4610. 

"Employment agency" as defined by the Connecticut statute 
has been quoted by Cyc. without modification or comment. 

15 Cyc, 1042. 

The contract of employment has been defined as — 

"A contract by which one who is called the employer en- 
gages another who is called the employe to do something for the 
benefit of the employer or a third personJ' 

Civ. Code Cal., 1903, sec. 1965. 

Rev. Code N. D., 1899, sec. 4094. 

Civ. Code Mont., 1895, sec. 2650. 

Civ. Code S. D., 1903, sec. 1447. 

(4) 
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Under a statute giving a board of health authority to assign 
certain districts as a place for carrying on a trade or employ- 
ment which is a nuisance, it was held that keeping a large num- 
ber of swine within the limits of a town was an employment. 

Comonwealth vs. Young, 135 Mass., 526-529. 

One of the definitions given by Webster of the word "em- 
ployment'' is "occupation, business, that which engages the head 
or hands." 

It is true that in the particular contract unaer advisement, 
being a vaudeville agency, it may not be the intention to employ 
so much the head and hands as the feet and the lower extrem- 
ities, but the definition of Webster is broad enough to cover such 
an employment. Worcester in his dictionary defines "employ- 
ment" as follows: 

"Employment means business, occupation, object of industry, 
engagement, avocation, calling or profession." 

Section 3 of the act defines what is meant by "private em- 
ployment agency" in the following language: 

"A private employment agency is defined to be any person, 
firm, co-partnership or corporation furnishing employment or 
help, or giving information as to where employment or help 
may be secured, or who shall display any employment sign or bul- 
letin, or through the medium of any card, circular, pamphlet or 
newspaper offer employment or help; and all sucn persons are 
subject to the provisions of this act, whether a fee or commission 
is charged or not." 

We would say, therefore, that the character of the service 
or employment is, under the statute, immaterial so long as the 
function of the agency is to bring together the person seeking 
help and the person seeking employment, with an idea that the 
one obtain employment and the other help, for which both or 
either are charged by the go-between. 

Respectfully submitted, 

BENJAMIN GEIFFITH, 

Attorney General, 

Bv CHARLES O'CONNOR, 
First Assistant Attornev General. 



(Opinion Book 4, p. 293.) 

April 24, 1911 

To State Board of Stock Inspection Commissioners. 

By Mr. Mothersill. 

In re: Authority to quarantine. 

1. Assuming the statutes to be constitutional, the State Board of Stock 
Inspection Commissioners • has authority to quarantine live-stock 
infected with any contagious disease, and cause such stock to be 
slaughtered. 

2. The board has authority to test for tuberculosis cattle brought in 
from Texas without certificate as required by the board. 
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Hon. Charles G. Lamb, 

S-tate Veterinary Surgeon, 

State House, Denver, Colorado. 

Dear Sir : — Under date of April 20, 1911, you write us asking 
an opinion from this office relative to your authority and duty to 
quarantine, brand, and slaughter certain dairy animals that react 
to the tuberculin test for tuberculosis. 

From your letter it appears that about April 4, last, certain 
cows of the dairy herd at Colorado Springs were found to react to 
the tuberculin test ; that the animals so found to react were imme- 
diately sold by the owner and shipped to Denver; that you dis- 
covered such animals near Denver and caused them to be quar- 
antined, and notified the owner that, if the animals reacted to the 
test, they would be slaughtered in accordance with the regulations 
of the State Board of Stock Inspection Commissioners ; and you 
inquire whether you ha\ne authority to so act, in that and similar 
cases. You also inquire relative to your authority to test for 
tuberculosis certain cows brought into Trinidad in this state from 
Texas, which are being offei^d for sale as dairy cows, and which 
were not accompanied, upon the shipment into this state, by the 
records of the tuberculin test required by the regulation of the 
State Board of Stock Inspection Commissioners. 

Section 6397 of the Revised Statutes of Colorado of 1908 
provides, among other things, as follows : 

"The State Board of Stock Inspection Commissioners may 
make and adopt such quarantine and sanitary regulations affect- 
ing the movement of live stock into and out of the State of Colo- 
rado and within the borders of said state as may from time to time 
be necessary to prevent the introduction into the state or the 
spread within the state of any contagious or infectious disease 
* * * and whenever the State Board of Stock Inspection Com- 
missioners shall know or have good reason to believe that any con- 
tagious or infectious disease exists in any locality in any other 
state, territorv or countrv, or that there are conditions which 
render domestic animals from such infected districts liable to 
bring such disease into this state, they may report the same to the 
governor of the state of Colorado. Whereupon, he shall by proc- 
lamation prohibit the importation of any such live stock into this 
state unless accompanied by a certificate of health given by the 
veterinary surgeon or sanitary inspectors appointed by the State 
Board of Stock Inspection Commissioners, which surgeon or sani- 
tary inspectors shall carefully examine all such live stock previous 
to the giving of such certificate." 

You inform us that under date of June 20, 1907, the State 
Board of Stock Inspection Commission adopted the following 
order, being Sanitary Order No. 12 : 

"It is hereby ordered that whenever any bovine animal 
shall be tested by any licensed veterinary surgeon and pro- 
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nounced by said veterinary surgeon to be affected with tuber- 
culosis, the owner or person in charge of such animal shall 
brand or cause to be branded said animal with a perpendicular 
line not less than three inches long between the eyes, which 
branding shall be done in the presence of said veterinary sur- 
geon. In case said owner or person in charge of such diseased 
animal shall refuse or neglect to brand or cause to be branded 
such animal as herein provided, then said veterinary surgeon 
shall notify the state veterinary surgeon giving the owner's 
name and address and a full description of such animal or 
animals, upon receipt of which the state veterinary surgeon 
shall make an investigation of the matter, and if he finds said 
animal or animals so diseased, he shall place said animal or 
animals under quarantine, in such manner as will prevent the 
further spread of the disease, and said owner or person in 
charge shall be arrested and prosecuted according to law." 

Also, section 6401, Revised Statutes of 1908, provides as 
follows : 

"Whenever it shall become .known to the State Board of 
Stock Inspection Commissioners that a disease known as mange, 
itch or scabies or any other infectious or contagious disease 
exists among the cattle, sheep, horses or other domestic ani- 
mals of any county, district or section of the state, it shall be 
the duty of the said State Board of Stock Inspection Commis 
sioners to take such steps as will prevent the spread of said 
disease within the state, and said board shall have the power 
as a sanitary measure to inspect and compel the dipping, spray- 
ing or- other sanitary treatment as may be determined by said 
board of all such animals in the state of Colorado, or in any 
county, district or section of said state under such rules and 
regulations as the said board may adopt, and said board may 
order the owner or owners or persons in charge of such animals 
to dip, spray or otherwise treat all or any part of such animals 
as said board may find to be infected with or to have been ex- 
posed to mange, scabies, or other infectious or contagious dis- 
ease." 

Section 6403 provides: 

"That said Board of Stock Inspection Commissioners may 
condemn diseased stock and cause the same to be killed, for 
which no compensation shall be paid." 

Section 6404, Revised Statutes of 1908, provides: 

"Any person or corporation who shall violate or disregard 
any brand, quarantine or sanitary provision of this act, or any 
brand, sanitary or quarantine rule, regulation or order of the 
board made in pursuance of its official duties, shall be guilty 
of a misdemeanor, and upon conviction thereof shall be fined 
in the sum of not more than five hundred dollars or imprison- 
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ment in the county jail for a period not to exceed one year or 
by both such fine and imprisonment." 

Assuming, but not deciding as to, the constitutionality of 
these various provisions of the statute and of the orders of the 
State Board of Stock Inspection Commissioners, we are of the 
opinion that you have authority to quarantine live-stock found 
to be infected with any contagious disease, and to cause such 
stock- to be slaughtered; also, that persons moving stock con 
trary to quarantine regulations may be prosecuted under the 
provisions of section 6404 of the Revised Statutes of 1908. 

We have refrained from mentioning section 6400 of the 
Revised Statutes, and the rights you might have thereunder, 
for the reason that we have very grave doubts as to the consti- 
tutionality of that section, for the reason that it is an amend- 
ment to a section and is contained in an act which has no refer- 
ence to such amendment in the title; and we would suggest 
that action under such section be avoided, so far as possible. 

We are also of the opinion that, under the provisions of 
section 6397 above quoted, and the proclamation of the Gov- 
ernor issued July 26, 1909, you have authority to test for tu- 
berculosis the cattle brought in from Texas without certificates, 
as required by the regulations of the State Stock Board pro- 
mulgated in pursuance of such proclamation, and that, if you 
find such animals to be affected with tuberculosis, you may take 
such measures to prevent the spread of disease as your rules 
and regulations provide. 

Yours very truly, 

BENJAMIN GRIFFITH, 

Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant Attorney General. 



(Opinion Book 4, p. 304.) 

April 27, 1911. 

To the Public Examiner. 

By Mr. Lee. 

In re: (Compensation of sheriffs. 

A board of county commissioners is without authority to make payments 
to a sheriff for serving as jailer, and he is entitled to no special or 
extra compensation for such services, inasmuch as they are not named 
by statute as fees, perquisites, or emoluments pertaining to the sheriff's 
office. 

Larimer CJounty vs. Brandon, 4 Colo. App., 274, 278. 

Sargent vs. La Plata County, 21 Colo., 158, 169. 
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(Opinion Book 4, p. 307.) 

January 26, 1911. 

To Commissioner, Soldiers' and Sailors' Home. 

By Mr. Lee. 

In re: Admission of Confederate soldiers to Soldiers' and Sailors' Home. 

1. The act for admission of Confederate soldiers to the Soldiers' and 
Sailors' Home will not affect allowance from United States govern- 
ment for care of Union soldiers and sailors. 

2. The phrase, "Provided such disability was not incurred in service 
against the United States," in the act oif August 27, 1888, refers to the 
individual soldier or sailor for whose support the aid is given, and 
does not prevent the reception of Confederate soldiers in the same 
home where Union soldiers are cared for by the state. 



Mr. W. W. Ferguson, 

Commissioner Soldiers' and Sailors' Home, 
State Capitol, Denver, Colorado. 

Dear Sir : In accordance with the request of your letter of 
January 24, inquiring as to the effect of House Bill No. 6, upon 
the payment of the money now provided annually by the United 
States government in aid of the Soldiers' and Sailors' Home, I 
have examined said bill, and al«o the act of August 27, 1888, 
which provides for this payment by the United States government. 

The act is entitled : "An Act to provide aid to State or Ter- 
ritorial homes for the support of disabled soldiers and sailors of 
the United States;" and the part important to this question is as 
follows : 

"Section 1. That all states or territories which have estab- 
lished or which shall hereafter establish State homes for disabled 
soldiers or sailors of the United States who served in the war of 
the rebellion or any previous war, who are disabled by age, dis 
ease, or otherwise, and by reason of such disability are incapable 
of earning a living, provided such inability was not incurred in 
service against the United States, shall be paid for every such 
disabled soldier or sailor who may be admitted and cared for in 
such home at the rate of $100.00 per annum. 

"The number of such persons for whose care any State or 
Territory shall receive the said payment under this Act, shall be 
ascertained by the Board of Managers of the National Home lor 
disabled volunteer soldiers, under such regulations as it may 
prescribe, but the said State or Territorial homes shall be ex- 
clusively under the control of the respective State or Territorial 
authorities." 

The only clause in this act which could be interpreted as 
preventing the payment provided for, in the event this bill should 
become a law, is: "provided such disability was not incurred in 
g^ervice against the United States." 

The manifest purpose of this act is to provide aid for states 
which are supporting the disabled soldiers and sailors of the 
United States. There is nothing in the act excluding other par- 
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ties from such homes, and the clause above quoted may very 
i*easonably be read, in connection with the following clause, to 
mean that if the disability of any particular soldier were in- 
curred in service against the Ignited States, no payment should 
be made for his support. It might perhaps be held that this 
proviso would prevent the admission of Confederate soldiers, 
or any parties other than the disabled soldiers and sailors of the 
United States, to the particular institution in which such 
soldiers and sailors were housed; but this would seem to re 
quire ^ strained construction of the language used, and it is my 
opinion that the effect of the enactment of this bill into law 
would not be to cut off the entire allowance from the Ignited 
States government, but, in my judgment, no allowance would 
be made by the United States government for any Confederate 
soldiers who might be admitted to the home. 

Yerj' truh' yours, 

BEXJAMIX GRIFFITH, 

Attorney General, 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 315.) 

May 1, 1911. 

To the Register, State Land Board. 

By Mr. Mothersill. 

In re: State Land Board — public school funds. 

1. Public school funds may not be used for any purpose except schools. 

2. Salaries of members of State Land Board must be paid out of "income" 
of board, according to section 9, Article IX, of Constitution as amended 
(Laws of 1909, p. 322). 

3. Salaries of officers and employes of State Land Board other than 
commissioners may be paid out of general funds of the state, or Land 
Ck)mmissioners' Cash Fund, but not out of public-school funds. 



B. L. Jefferson, 

Register State Board of Land Commissioners, 
Denver, Colorado. 

Dear Sir: — Your letter of the 1st inst., enclosing Senate 
Bill No. 545, relating to the control and disposition of the pub- 
lic lands of the state, fixing the compensation of the members 
of the State Land Board and its employes, and repealing cer- 
tain acts now in force, is received. 

This proposed act provides in section 11 that the salaries 
of the commissioners of the State Land Board, and certain 
oflBcers and employes of the board, shall be paid out of the 
general fund of the State of Colorado. You inquire, in sub- 
stance, whether or not the salaries of the commissioners, offi- 
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cers, and employes of the board can be by law directed to be 
paid out of the public school funds, and whether or not the sal- 
aries of the commissioners can be paid out of the general fund 
of the state. 

In reply will say that section 5 of Article IX of the Con- 
stitution of this state provides : 

"The public school fund of the state shall, consist of the 
proceeds of such lands as have heretofore been, or may here- 
after be granted to the state by the general government for 
educational purposes; all estates that may escheat to the state; 
also all other grants, gifts or devices that may be made to this 
state for educational purposes." 

Also, section 3 of the same article of the Constitution pro- 
vides : 

• 

"The public school fund of the state shall forever remain 
inviolate and intact; the interest thereon, only, shall be ex 
pended in the maintenance of the schools of the State, and shall 
be distributed amongst the several counties and school dis 
tricts of the state, in such manner as may be prescribed by law. 
No part of this fund, principal or interest, shall ever be trans 
ferred to any other fund, or used or appropriated except as here- 
in provided." 

Under these provisions, it is our opinion that the public 
school funds may not be used for any purpose whatever, except 
school purposes. However, by constitutional amendment tc 
section 9 of Article IX of the Constitution of Colorado, adopted 
at the last November election (Session Laws of 1909, pp. 322. 
323), it was provided as follows : 

"The. members of the board shall each receive a salary of 
three thousand dollars ($3,000) per annum until otherwise pro- 
vided by law; but the salary of each member of this board is 
to be paid out of the income of the said State Board of Land 
Commissioners." 

As to what the word "income" in the above-quoted clause 
of the amendment to the Constitution includes, we are not 
prepared to say at this time; but we are of opinion that, in 
view of this constitutional amendment, the legislature cannot 
pass a statute, which would be constitutional, authorizing the 
payment of the salaries of the commissioners of the State Land 
Board out of the general fund of the state. 

The Constitution of the state relative to the public school 
funds having been amended, if at all, only by the above-quoted 
amendments, we are of opinion that the salaries of officers and 
employes of the State Land Board, other than the commission 
ers themselves, may be paid out of the general funds of the 
state, or out of the funds known as the "Land Commissioners' 
Cash Fund," so far as the same is sufficient, which fund, as we 
understand, arises from fees received by the board, and doe? 
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not include moneys arising from the sale of school lands or the 
leasing of such land, and does not affect the funds known as 
**Public School Funds;" but such salaries cannot be paid out 
of the public school funds. We are, 

Yours very truly, 

BENJAMIN GRIFFITH; 
Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant Attorney General. 



(Opinion Book 4, p. 322.) 

May 3, 1911. 

To the Governor. 

By Mr. Lee. 

In re: Taxation of public lands belonging to the United States. 

1» To the public lands belonging to the United States within the State 
of Colorado, or acquired from various foreign governments and owned 
by the United States when Colorado was made a state, this state has 
never had title, except as they may have been granted to the state by 
the United States. 

2. The enabling act provided that the Constitutional Convention should 
provide by ordinance, irrevocable without the consent of the United 
States and the people of the state, that no taxes should be imposed 
by the state on lands or property therein belonging to, or which might 
thereafter be purchased by, the United States; and such an irrevocable 
ordinance was adopted by the Constitutional Convention on the 20th 
day of December, 1875. 

3. There are two obstacles in the way of taxation of the lands of the 
United States situated within the state: (1) an act of Congress; (2) an 
ordinance of the Constitutional Convention, irrevocable without the 
consent ot the United States and of the people of the State of Colorado. 

4. Congress has full power, under the Constitution, "to make all needful 
rules and regulations respecting the territory or property of the 
United States." 

5. The enforcement of any tax against such lands would necessitate the 
passing of title from the United States to the state under procedure 
defined by the state legislature, the result of which would be the 
divesting of the title of the United States without their consent and 
contrary to the provisions of the act of Congress. 

6. If the land held by the United States as forest reserves or otherwise, 
as herein referred to, is not legally and properly held by them, such 
illegal or improper act of Congress does not affect or divest the title 
of the United States to the property in question. 

7. If these lands are not employed as an instrumentality of government, 
the act of Congress would seem to be broad enough to prohibit the 
taxation of any lands the title whereof is in the United States. 

S. No question can be raised as to the right of the state to tax the 
interest of any Individual in the land, arising by reason of lease, or 
contract with the United States. The right to tax such interest of 
individuals has been clearly established. 
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Hon. John F. Shafroth, 
Governor of Colorado, 
Denver, Colorado. 

IN THE MATTER OF THE TAXATION BY THE STATE OP COLORADO OF 
LANDS BELONGING TO THE UNITED STATES AND NOW OR HERE- 
AFTER WITHDRAWN FROM ENTRY^ LEASED,, RENTED^ OR CON- 
TRACTED OUT BY THE UNITED STATES FOR FOREST RESERVES, 
WATER-POWER PURPOSES, OIL OR COAL-MINING, OR ANY PURPOSE 
OTHER THAN PUBLIC GOVERNMENTAL PURPOSES. 

The right of the State of Colorado to tax the lands of the 
United States is controlled by the following facts and rules of 
law: 

"Taxation" is defined as follows : 

"Taxes are the enforced proportional contributions from 
persons and property levied by the state by virtue of its sov- 
ereignty for the support of government and for all public needs. 
The state demands and receives them from the subjects of taxa- 
tion within its jurisdiction that it may be enabled to carry into 
effect its mandates and perform its manifold functions; and the 
citizen pays from his property the portion demanded, in order 
that, by means thereof, he may be secured in the enjoyment of 
the benefits of organized societ3\ The justification of the de- 
mand is therefore found in the reciprocal duties of protection 
and support between the state and those who are subject to its 
authority; and the exclusive sovereignty and jurisdiction of the 
state over all persons and property within its limits for govern- 
mental purposes." 

1 Cooley on Taxation (3rd ed.), p. 1. 

When the thirteen original states established their inde- 
pendence, each became the owner of the vacant and unappro- 
priated lands within its borders. When new states were formed 
out of the territory of such original states, they, in turn, became 
entitled to the vacant and unappropriated lands within their 
borders, and the ownership of the United States of lands within 
the limits of the original states is based upon cessions from 
the states, in which reservation of various powei^ were frequent- 
ly made. 

This, however, is not true of the public lands belonging to 
the United States government within the State of Colorado. 
Such lands were acquired by the United States from various 
foreign governments, were owned by them when Colorado waai 
made a state, and this state has never had title to any such lands 
except as they have been granted to the state by the United 
States. 

The organization of the State of Colorado was provided for 
by the Enabling Act, approved March 3, 1875, which, among 
other things, provided that all persons qualified to vote for 
representatives to the General Assembly of the territory should 
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choose representatives to form a convention, which should, after 
organization, declare on behalf of the people of the territory 
that they adopt the Constitution of the United States — 

" * * * Whereupon, the said convention shall be and is, 
hereby, authorized to form a constitution and state government 
for said territory; provided, * * * that said convention shall 
provide by an ordinance irrevocable without the consent of the 
United States and the people of said State ♦ ♦ ♦ ; Secondly, 
that the people inhabiting said territory do agree and declare 
that they forever disclaim all right and title to the unappro- 
priated public lands lying within said territory, and that the 
same shall be and remain at the sole and entire disposal of the 
United States; ♦ ♦ ♦ and that no taxes shall be imposed by 
the state on lands or property therein belonging to or which may 
hereafter be purchased by the United States." 

In said Enabling Act it was further provided that, if a ma- 
jority of the legal votes should be cast for said Constitution, 
the acting governor of the territory should certify the returns 
to the President of the United States, together with a copy of 
the Constitution anfi ordinances referred to, and, thereupon, it 
was the duty of the President of the U^nited States to issue his 
proclamation declaring the state admitted into the Union on an 
equal footing with the original states. 

As prescribed by the Enabling Act, the convention adopted, 
on the 20th day of December, 1875, an ordinance providing — 

"That the people inhabiting the Territory ot Colorado, by 
their representatives in said convention assembled, do agree and 
declare that they forever disclaim all right and title to the un- 
appropriated public lands lying within said territory, and that 
the same shall be and remain at the sole and entire disposal of 
the United States; ♦ ♦ * and that no taxes shall be imposed by 
the state on lands or, property therein belonging to, or which 
may hereafter be purchased by the United States. 

"Third: That this ordinance shall be irrevocable without 
the consent of the United States and the people of the State of 
Colorado." 

Thereafter, and on the first day of August, 1876, the Pres- 
ident of the United States, by a proclamation reciting the pro- 
Visions and conditions of the act of Congress, and that a duly 
authenticated copy of the Constitution, and of the declaration 
and ordinance requii^ed by the Enabling Act, had been received, 
declared that the admission of the State of Colorado into the 
Union was then complete. 

From the foregoing, there appear to be two obstacles in the 
way of the proposed taxation of the lands of the United States : 

1 An act of Congress ; 

2. An ordinance of the Constitutional Convention, declared 
by said convention to be irrevocable without the consent of the 
United States and of the people of the State of Colorado; both 
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providing that no taxes shall be imposed by the state on lands 
or property belonging to the United States. 

It has been argued that such Enabling Act and the adoption 
thereof by the state constitute a contract op agreement between 
the United States and the people of the state. But as to this 
there may be some doubt; for it has been said by the Supreme 
Court of the United States that such a provision — 

" * * * can not operate as a contract between the parties, 
but is binding as a law." 

And the same opinion goes on to say: 

"Full power is given to Congress 'to make all needful rules 
and regulations respecting the territory or property of the United 
States.' This authorized the passage of all laws necessary to 
secure the rights of the United States to the public lands, and 
to provide for their sale and to protect them from taxation. 

"And all constitutional laws are binding upon the people in 
the new states and the old ones, whether they consent to be bound 
by them or not. 

"Every constitutional act of congress is passed by the whole 
of the people of the United States, expressed through their repre- 
sentatives, on the subject matter of the enactment; and when so 
passed, it becomes the supreme law of the land, in whatever state 
or territory it may happen to be." 

Pollard vs. Hagan, 3 How., 212, 224. 

The powers of Congress in this respect are defined by the 
second paragraph of section 3 of Article IV of the Constitution 
of the United States, as follows: 

"The Congress shall have power to dispose of, and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States." 

Should the State of Colorado, by appropriate procedure, if 
it be possible, do away with the so-called irrevocable ordinance 
of the Constitutional Convention and provide by legislation for 
the taxation of the lands of the United States, the propriety and 
legality of such action would be a matter to be determined by 
the United States courts. 

Enforcement of any tax against such lands would necessitate 
a passing of title from the United States to the state under pro- 
cedure defined by the state legislature. Such right to legislate 
concerning the transmission of title to property of the United 
States, the Supreme Court of the United States has expressly 
denied. 

".The authority and effect of the territorial laws of Minnesota 
upon subjects within the legitimate bounds or cognizance of that 
Territorial Government, no person it is presumed, will be dis- 
posed to question; but it seems equally clear that to respect the 
rights and interests which come, not within the scope of that 
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authority, but which are created by the constitution and laws of 
the United States, imposes a duty as sacred as any which enjoins 
upon a state or territory, the obligation to protect and maintain 
whatever power may justly belong to it. And it can not, without 
extravagance, be supposed, that to secure these proper and neces 
sary ends, the Territory should assume the power to control the 
acquisition and transmission of property never belonging to nor 
acquired from herself; to which, therefore, she could annex no 
conditions, much less conditions which might impair the interests 
of the citizens of every State, and of every State collectively in 
the Confederacy, and even of the United States, and render utterly 
worthless and incapable of being disposed of, subjects in which 
the Territory has no legal right or property whatsoever. It can- 
not be denied that ^11 the lands in the Territories, not appropri- 
ated by competent authority before they were acquired, are in 
the first instance the exclusive property of the United States, to 
be disposed of to such persons, at such times, and in such modes, 
and by such titles, as the Government may deem most advantage- 
ous to the public fisc, or in other respects most politic. This 
right has been uniformly reserved by solemn compacts upon the 
admission of new states, and has heretofore been recognized and 
scrupulously respected by sovereign states within which large 
portions of the public lands have been comprised, and within 
which mtich of those lands is still remaining." 

Irvine vs. Marshall, 20 How., 558, 561. 

If the tax under discussion should be levied and not paid, its 
collection could only be enforced under the statute providing for 
tax sales, and the United States would be divested of their title 
without their consent, not in accordance with any act of Congress, 
but expressly contrary to the provisions of an act of Congress. 

A statute of the State of Illinois was invoked in an early 
case before the United States Supreme Court to aid in the per- 
fection of a title claimed from the United States. The court 
said : 

"That state has an undoubted right to legislate as she may 
please in regard to the remedies to be prosecuted iu her courts, 
and to regulate the disposition of the property of her citizens by 
descent, devise, or alienation. But the property in question was 
a part of the public domain of the United States; congress is 
invested by the constitution with the power of disposing of, and 
making needful rules and regulations respecting it. Congress has 
declared, as we have said, by its legislation, that, in such a case 
as this, a patent is necessary to complete the title. But, in this 
case, no patent has issued ;. and, therefore, by the laws of the 
United States, the legal title has not passed but remains in the 
United States. Kow, if it were competent for a state legislature 
to say that, notwithstanding this, the title shall be deemed to 
have passed, the effect of this would be, not that congress had 
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the power of disposing of the public lands, and prescribing the 
rules and regulations concerning that disposition, but that Illinois 
possessed it. That would be to make the laws of Illinois para- 
mount to those of congress, in relation to a subject confided by 
the constitution to congress only. And the practical result in 
this very case would be, by force of state legislation, to take from 
the United States their own land against their own will and 
against their own laws. We hold the true principle to be this, 
that, whenever the question in any court, state or federal, is, 
whether a title to land, which had once been the property of the 
United States, has passed, that question must be resolved by the 
laws of the United States ; but that, whenever according to those 
laws, the title shall have passed, then that property, like all other 
property in the State, is subject to state legislation, so far as that 
legislation is consistent with the admission, that the title passed 
and vested according to the laws of the United States." 

Wilcox vs. Jackson, 13 Pet., 497, 516. 

The State of Tennessee sought to enforce by sale a lien for 
state, county, and city taxes assessed on certain lots in a suburb 
of the city of Memphis, belonging to the United States, for the 
vears from 1864 to 1877, inclusive. For reasons which will be 
mentioned hereafter, the decision of the Supreme Court of the 
United States as to the rights of the state may perhaps be said 
to be not strictly in point. The court, however, went fully into 
the authority of states to tax the property of the government, and 
the opinion is at least enlightening as to the attitude of the 
Supreme Court of the United States upon the question before us. 

Early in its discussion of the question the court refers to the 
opinion of Chief Justice Marshall in the leading case of McCulloch 
vs. Maryland, 4 Wheat., 316, 425-431, and gives the following as 
the gist of the opinion of the famous chief justice on the point 
with which we are concerned : 

"The power to tax involves the power to destroy; the power 
to destroy may defeat and render useless the power to create; 
and there is a plain repugnance, in conferring on one government 
a power to control the constitutional measures of another, which 
other, with respect to those very measures, is declared to be 
supreme over that which exerts the control. 

"The States have no power, by taxation or otherwise, to 
retard, impede, burden, or in any manner control the operations 
of the constitutional law^s enacted by Congress to carry into exe- 
cution the powers vested in the general government." 

On page 158 the court says : 

"The United States do not and cannot hold property as a 
monarch may, for private or personal purposes. All the property 
and revenues of the United States must be held and applied, as 
all taxes, duties, imposts and excises must be laid and collected, 
*to pay the debts and provide for the common defence and gen- 
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eral welfare of the United States.' Constitution, art. 1, sect. 8, 
cl. 1." 

Van Brocklin v. State of Tennessee, 117 U. S., 151, 
155, 158. 

Jf the land held by the United States as forest reserves is not 
legally and porperly held by them "to pay the debts and provide 
for the common defence and general welfare of the United States," 
it is, perhaps, not a lawful or proper holding; but such illegal or 
improper act of Congress does not affect nor divest the title of 
the United States to the property in question. 

In the Debate in the United States Senate in 1850, on tlie 
act for the admission of California, a motion to amend the act 
by Inquiring California, before her admission, to pass in conven- 
tion an ordinance providing that she relinquish all title or claim 
to tax or dispose of the public domain of the United States, was 
opposed by Mr. Douglas and Mr. Webster as unnecessary, and 
was defeated by a vote of thirty-six to nineteen. In the couist 
of the debate, Mr. Douglas, after showing that the United Stat 
acquired title to the public lands by deeds of cession from* the old 
states, or by treaty of cession from France, Spain, or Mexico^ 
referred to the provision of the Constitution authorizing Congress 
"to dispose of and make all needful rules and regulations con- 
cerning the territory or other property of the United States," 
and said: 

"This provision authorizes the United States to be and be- 
come a land owner, and prescribes the mode in which the lands 
may be disposed of and the title conveyed to the purchaser. 
Congress is to make the needful rules and regulations upon this 
subject. The title of the United States can be divested by no 
other power, by no other means, in no other mode, than that 
which Congress shall sanction and prescribe. It cannot be done 
by the action of the people or legislature of a Territory or State." 

Mr. Webster said that the precedents demonstrated: — 

" * * * that the general idea has been, in the creation of 
a State, that its admission as a State has no effect at all on the 
property of the United States lying within its limits." 

Van Brocklin vs. State of Tennessee, 117 U. S., 165. 

The following excerpts from the opinion of the United States 
Supreme Court, above referred to, indicate forcefully the attitude 
of that tribunal upon the right of the state to tax the property of 
the United States : 

. "In Gibson v. Choteau, 13 Wall. 92, 1)9, Mr. Justice Field, 
delivering the opinion of this Court, said: 

^With respect to the public domain, the Constitution vests 
in Congi*ess the power of disposition and of making all needful 
rules and regulations. That power is subject to no limitations. 
Congress has the absolute right to prescribe the times, the con- 
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ditions, and the mode of transferring this property, or any part 
of it, and to designate the persons to whom the transfer shall be 
made. No State legislature can interfere with this right or em- 
barrass its exercise; and to prevent the possibility o£ any at- 
tempted interference with it, a provision has been usually in- 
serted in the compacts by which new states have been admitted 
into the Union, that such interference with the primary, disposal 
of the soil of the United States shall never be made.' 

"Upon the admission of a State into the Union, the State 
doubtless acquires general jurisdiction, civil and criminal, for 
the preservation of public order, and the protection of persons 
and property, throughout its limits except where it has ceded 
exclusive jurisdiction to the United States. The rights of local 
sovereignty, including the title in lands held in trust for munici- 
pal uses, and in the shores of navigable waters below high water 
mark, vest in the State and not in the United States. New Or- 
leans V. United States, 10 How. 662, 737; Pollard v. Hagan, 3 
How. 212; Goodtitle v. Kibbe, 9 How. 471; Doe v. Beebee, 13 
How. 25 ; Barney v. Keokuk, 94 U. S. 324. But public and unoc- 
cupied lands, to which the United States have acquired title, 
either by deeds of cession from other States, or by treaty with a 
foreign country. Congress under the power conferred upon it by 
the Constitution, 'to dispose of and make all needful rules and 
regulations respecting the territory or other property of the 
United States,' has the exclusive right to control and dispose of, 
as it has with regard to the other property of the United States ; 
and no State can interfere with this right or embarrass its exer- 
cise. United States v. Gratiot, 14 Pet. 526; Pollard v. Hagan, 
3 How. 212; Irvine v. Marshall, 20 How. 558, 563; Gibson v. 
Choteau, above cited. 

"In McGoon v. Scales, 9 Wall. 23, part of the public lands 
in Wisconsin being claimed under a sale for State taxes, this 
court, speaking by Mr. Justice Miller, said : 'The answer to this 
is, that the land was then owned by the United States, and was 
not subject to State taxation,' 9 W^all. 27. No reference was 
made to any act of Congress or compact with the State ; but the 
fact that the land was then owned by the United States was 
given as the only and conclusive reason why it could not be 
taxed by the State." 

"In three States only, namely Pennsylvania, Virginia and 
Colorado, is no exemption of property of the United States ex- 
pressly declared. But it may be remembered that the act of 
Congress for the admission of Colorado provided in the most 
sweeping terms that the State should impose no tax on lands or 
property then belonging to, or thereafter purchased by, the 
United States." 

117 U. S., 173. 

* 

"In short, under a I'epublican form of government, the whole 
property of the State is owned and held by the State for public 
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uses, and is not taxable, unless the State which owns and holds 
it for those uses clearly enacts that it shall share the burden 
of taxation with other property within its jurisdiction. Whether 
the property of one of the States of the Union is taxable under 
the laws of that State depends upon the intention of the State as 
manifested by those laws. But whether the property of the 
United States shall be taxed under the laws of a State depends 
upon the will of its owner, the United States, and no State can 
tax the property of the United States without their consent." 

117 U. S., 174-175. 

"The question whether the taxes laid under authority of the 
State can be collected in this suit depends upon the question 
whether they were lawfuly assessed. But all the assessments 
were unlawful, because made while the land was owned by the 
United States. The assessments being unlawful, created no lien 
upon the land. Those taxes, therefore, cannot be collected, even 
since the plaintiffs in error have redeemed or purchased the land 
from the United States. 

"Whether the Supreme Court of Tennessee rightly construed 
the provisions of the Constitution and statutes of the State as 
not exempting from taxation land belonging to the United 
States, exclupive jurisdiction over which had not been ceded by 
the State, is quite immaterial, because, for the reasons and upon 
the authorities above stated, this court is of opinion that neither 
the people nor the legislature of Tennessee had power by con- 
stitution or statute, to tax the land in question, so long as the 
title jemained in the United States." 

Van Brocklin vs. State, 117 U. S., 180. 

To the same general effect are the cases of : 

The People vs. United States, 93 111., 30. 

Blue Jacket vs. Johnson Countv Commrs., 3 Kan., 
299, 348. 

United States vs. Rickert, 188 U. S., 432. 

These cases may perhaps be said to be distinguishable from 
the taxation here proposed, because the tax levied in each case 
had to do directly with an instrumentality or agency of the 
United States government. It is a well-established rule of law 
in this country that neither any of the states nor the United 
States can tax an instrumentality or agency of the other. This 
would be true in the absence of a constitutional or statutorv 
provision. 

McCulloch vs. Maryland, 4 Wheat., 316, and numer- 
ous cases. 

In this state, however, it has been expressly provided . by 
the Congress of the United States — 



I 
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" * * * that no taxes shall be imposed by the State on 
lands or property therein belonging to * * * the United 
States/' 

So that, even if it might be held that lands withdrawn from 
entry, leased, rented, or contracted out by the United States, were 
not employed as an instrumentality of the government, the act 
of Congress would seem to be bi*oad enough to prohibit the tax- 
ation of any lands the title whereof is in the United States. 

This opinion, of course, does not deal with the desirability 
of taxing lands withdrawn from entry, leased, rented, or con- 
tracted out by the United States, which will probably be conceded 
by every citizen of the states within which such lands are found. 
Such tax can unquestionably be imposed by the consent of Con- 
gress. Careful search has not revealed a ruling of any court ex- 
plicitly denying the right to tax the exact property here involved ; 
but the foregoing authorities are cited as giving a lucid and com- 
prehensive exposition of the position heretofore taken, particu- 
larly by the courts of the United States, on matters involving 
the taxation of federal property in any of the states. 

These indications of the probable view of the Supreme Court 
of the United States upon this question might be strengthened, 
were it possible to consider the decision just rendered by the 
Supreme Court in the case of Fred Light vs. United States, de- 
cided on Monday last. The exact question raised here, however, 
was not considered in that case. 

The questions before the court in all of the cases referred to, 
and in all the cases decided along these lines, have been matters 
of such moment that thev have been considered with the utmost 
care, and it is probable that the court has gone so far in laying 
down general principles — which perhaps might be called obiter 
'dicta, so far as the case under discussion in each instance was 
concerned — that it is doubtful if the views expressed would be 
modified in any future examination of the questions herein con- 
sidered. 

As an illustration of the attitude with which the Supreme 
Court has approached these questions, Chief Justice Marshall 
indicated in McCulloch vs. Maryland, supra, the importance 
attributed by the court to the questions involved in that decision, 
in the following language: 

"The constitution of our country, in its most interesting and 
vital parts is to be considered; the conflicting powers of the gov- 
ernment of the Union and of its members, as marked in that 
constitution, are to be discussed, and an opinion given which 
may essentially influence the great operations of the government. 
No tribunal can approach such a question without a deep sense 
of its importance and of the awful responsibility involved in its 
decision. But it must be decided peacefully, or remain a source 
of hostile legislation, perhaps of hostility of a still more serious 
nature." 
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No question can be raised, and it is not understood that any 
lias been raised, as to the right of the state to tax the interests 
of any individual in the public lands, arising by reason of lease, 
renting, or contract with the United States. The right to tax 
such interests of individuals has been clearly established. 

Forbes vs. Gracey, 94 U. S., 762. 

Garland County vs. Bates, 56 Ark., 227. 

State vs. Moore, 12 Cal., 56. 

Respectfully submitted, 

BENJAMIN GRIFFITH, 

Attomev General. 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 356.) 
May 11, 1911. 
To the State Auditor. 
By Mr. Griffith. 

In re: Salaries of employes of State Land Board not provided for by 
General Appropriation Bill. 

Such salaries may be paid out of the Land Commissioners' Cash Fund, if 
vouchers have been audited and allowed by the Land Board and cer- 
tified by the Governor and the register of the Land Board. 



(Opinion Book, p. 379.) 

May 17, 1911. 

To the State Treasurer. 

By Mr. Talbot. 

In re: Local Option Law — construction of H. B. No. 256. 

House Bill No. 256 — which is an act amending section 18 of an act ap- 
proved March 2, 1902 — is an act to raise revenue, and not to regulate 
the liquor traffic, and a state license of $25 is recoverable in all cases 
where liquor is sold, in addition to any other license fee exacted by 
law or ordinance. 



(Opinion Book 4, p. 383.) 

May 17, 1911. 

To the Bank Commissioner. 

By Mr. Lee. 

In re: Term and salary. 



Hon. E. W. Pfeiflfer, 

State Bank Commissioner, 
Denver, Colorado. 

Dear Sir : I have your letter of May 9, inquiring as to when 
your term of oflSce as State Bank Commissioner begins and ends, 
and what your salary will be during that term. 
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Section 315 of the Revised Statutes of 1908, referred to in 
your letter, is section 1 of an act approved April 13, 1907, found 
at page 222 of the Laws of 1907. Section 317 is the third section 
of the same act, and it has the effect of so limiting the term < f 
the first State Bank Commissioner that it shall end upon the first 
Wednesday of April, 1911, at which time his successor in oflSce 
shall enter upon the four-year term provided by the act. 

By the provisions of section 102 of Senate Bill No. 374, re- 
ferred to in your letter, sections 1-81 and 99-102, inclusive, thereof, 
do not take effect until ninety days after the approval of the act 
by the Governor, and, consequently, are not at the present time 
effective. 

Your appointment is, therefore, under the old act ; your term 
of office extends to the first Wednesday in April, 1915, and your 
salary during that term will be three thousand six hundred dol- 
lars per annum. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 384.) 
May 17, 1911. 
To the Public Examiner. 
By Mr. Lee. 

In re: Right of county treasurer to assess a percentage for the collection 
of state taxes. 

1. The county treasurer cannot charge or receive any fees or commis- 
sions from the state for the collection of state taxes. Each county id 
responsible for the amount of the tax levied. 

2. The county treasurer is performing a public duty In the collection of 
state taxes, and the county, as a subdivision of the state, is liable to 
him in the percentage specified by law for the collection of such taxes 
— not, however, in excess of the amount of his salary. 



(Opinion Book 4, p. 393.) 
May 22, 1911. 

To County Treasurer, .Routt County. 
By Mr. O'Connor. 

In ,re: Application of statute of limitations to action of county to collect 
taxes. 

The statute of limitations does not run against the county, nor bar suit 
brought to enforce the collection of taxes, brought under section 5677 
of the Revised Statutes of 1908. 
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(Opinion Book 4, p. 399.) 

May 23, 1911. 

To the Insurance Commissioner. 

By Mr. Mothersill. 

In re: Insurance companies — investment of capital and surplus. 

1. Section 3113 of the Revised Statutes of Colorado, 1908, makes distinc- 
tion between investment of its capital and its surplus. 

2. The capital of a domestic insurance company may not be invested in 
bonds of irrigation companies or other corporations. 

3. Surplus moneys over and above the capital stock may be invested or 
loaned on bonds of "solvent, dividend-paying" domestic corporations, 
other than mining corporations. 



Hon. W. L. Clayton, 

Commissioner of Insurance, 

State Capitol, Denver, Colorado. 

Dear Sir: Under date of May 13, 1911, you requested 
through your deputy, Alex W. Grant, an opinion as to whether 
a domestic insurance company can legally invest its capital 
in the bonds of an irrigation company. The question arises, as 
you state, upon the application of the German-American In- 
demnity Company for permission to invest its capital in the 
bonds of the Mountain Supply Ditch Company, of Fort Collins. 

Section 3113 of the Revised Statutes of Colorado, 1908, 
provides for the investment of insurance companies, as follows : 

"It shall be lawful for any domestic insurance company to 
invest its capital and funds accumulated in the course of its 
business, or any part thereof, in loans on the security of its 
own policies, not exceeding the reserve thereon, in bonds and 
mortgages on real estate worth fifty per cent, more than the 
sum loaned thereon, over and above all incumbrances, exclu 
sivje of buildings, unless such buildings are insured and the 
policy transferred to said company; and also in the bonds of 
this state, or bonds or treasury notes of the United States ; 
and also in the bonds of any school district or incorporated 
city in this state, authorized to be issued by the legislature; 
and to lend the same, or any part thereof, on the security of 
such bonds, or treasury notes, or upon bonds or mortgages as 
aforesaid, and to change and reinvest the same as occasion 
may from time to time require; but any surplus money over 
and above the capital stock of any such insurance company 
may be invested in or loaned upon the pledges of the public 
bond of the United States, or any one of the states, on the 
bonds or other evidences of indebtedness of any solvent divi- 
dend-paying institutions, other than mining corporations, in- 
corporated under the laws of any state or of the United States ; 
Provided, always that the current market value of such bonds 
or other evidence of indebtedness shall be at all times, during 
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the continuance of such laws, at least twenty per cent, more 
than the sum loaned." 

The above section of the statutes apparently makes a dis- 
tinction between the investment of the capital of a domestic 
insurance company and surplus money over and above its capi 
tal stock. You will notice that the section specifically provides 
that "any surplus over and above the capital stock of any 
such insurance companies may be invested in * * * the 
bonds * * * of any solvent dividend paying institution, 
other than mining companies, incorporated under the laws of 
any state." 

Because the bonds of corporations of this state are spe 
cifically mentioned as the subject of investment in this latter 
clause of the above quoted section, we take it that the words 
"in bonds and mortgages on real estate worth fifty per cent 
more than the sum loaned thereon," in the first clause of the 
section, do not include the bonds and real estate of such cor 
porations, and for that reason it is our opinion that the capi 
tal stock of domestic insurance companies may not be invested 
in the bonds of irrigation companies and other state corpora 
tions, but that only surplus money over and above the capital 
stock of insurance companies may be so invested or loaned, 
and such loans are under the further restriction contained in 
the proviso to the above section, w^hich is: 

"That the current market value of such bonds, or other 
evidences of indebtedness, shall be at all times, during the con- 
tinuance of such loans, at least twenty per cent, more than 
the sum loaned thereon." 

Yours very truly, 

BENJAMIN GRIFFITH, 

Attorney General. . 

By PHILIP W. MOTHERSILL, 

Assistant Attornev General. 



(Opinion Book 4, p. 402.) 
May 22, 1911. 
To the State Treasurer. 
By Mr. Griffith. 

In re: $50,000 appropriation for West Colfax viaduct (Session Laws 1909, 
Chap. 133). 

1. Warrants should not be drawn until the (Sovernor, the Mayor, and the 
Engineer of the Board of Public Works of Denver make appropriate 
showing that the viaduct can be built with this appropriation and 
other donations, subscriptions, or assessments made or hereafter to 
be made. 

2. Warrants should not be drawn until construction on the viaduct has 
actually begun, and that fact certified to the State Auditor by the 
Governor, the Maiyor, and the Engineer. 
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If the board in charge o£ construction decides that the viaduct cannot 
be constructed with moneys available, then only expense of survey 
and examination should be paid. 



Opinion Book 4, p. 407.) 

May 25, 1911. 

To Mr. J. R. Schermerhom. 

By Mr. Stuart. 

In re: Expenses of a member of the Board of Control of the State Indus- 
trial School for Boys while outside of the state attending a national 
convention and visiting other institutions. 

The state is not liable for such expenses. 



(Opinion Book 4, p. 416.) 

May 31, 1911. 

To the Governor. 

By Mr. GrifBth. 

In re: Act of General Assembly reclassifying counties as to salaries of 
county officers, raising salaries of some county officers, and the pay- 
ment out of the general county fund instead of from fees collected. 

Under Article XIV, section 8, and Article VI, section 22, the county officers 
mentioned may be paid out of fees or from the general county fund, 
as the legislature may prescribe. 



(Opinion Book 4, p. 419.) 

May 31, 1911. 

To the State Treasurer. 

By Mr. Mothersill. 

In re: State Land Board — fees. 

1. All fees received by the State Land Board to be kept in Land Com- 
missioners' cash fund. 



Hon. Roady Kenehan, 
State Treasurer, 

Denver, Colorado. 

Dear Sir: We respectfully acknowledge receipt of your 
letter asking the opinion of this oflSce as to whether all the fees 
received by the State Land Board can be kept by you in one 
fund, known as "The Land Commissioners' Cash Fund;" also 
asking an opinion as to the fund out of which you shall pay the 
salaries of the commissioners in the State Land Board, in view 
of the constitutional amendment adopted at the last election, 
which provides that such salaries should be paid out of the 
"income of the board." 

Section 5168, Revised Statutes of Colorado, 1908, provides 
that— 
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"The State Board of Land Commissioners shall provide by 
rule for the amount to be paid for the appraisement of land 
included in each application for purchase." 

Section 5172 also provides that — 

"All applications for purchase must be accompanied by 
an appraisement fee of *f 10.00." 

We understand that heretofore there has been kept an ap- 
praisement fund separate from the Land Commissioners' Cash 
Fund, but we do not understand that this is necessary or proper, 
for the reason that section 5172 also provides that — 

"Aforesaid fees shall be paid in advance to the deputy reg- 
ister and be transmitted and accounted for by said deputy to 
the register of the board, as in case of other funds, and the 
said register shall turn the same to the State Treasury, as in 
the case of moneys collected for rent and partial payments on 
certificates of purchase. And it shall be the duty of the State 
Treasurer to receive said funds and credit the same to th^ 
Land Commissioners Cash Fund to be paid out by him on war- 
rants drawn by the Auditor of the State." 

Sections • 5168 and 5172, above mentioned, are respectively 
sections 8 and 11, Chapter 134, Session Laws of 1905, and it is 
our opinion that the words "all aforesaid fees," which are to be 
credited "to the Land Commissioners' Cash Fund," as provided in 
section 5172, include the appraisement fees provided for in section 
5168, so that the said appraisement fee may be credited to and 
kept in the Land Commissioners' Cash Fund, the same as other 
fees. 

We have not satisfied ourselves, as yet, as to the funds out 
of which the salaries of the commissioners of the Land Board 
should be paid, except that they may be paid out of the Land Com- 
missioners' Cash Fund; but as to whether they may be paid out 
of the income fund arising from rentals of school lands and in- 
terest upon the proceeds of sales of school lands, we are not in a 
position to give an opinion at this time, and we therefore request 
further time for consideration of the matter. 

Very respectfully, 

BENJAMIN GRIFFITH, 

Attorney General. 

Bv PHILIP W. MOTHERSILL, 

Assistant Attorney General. 



(Opinion Book 4, p. 422.) 
May 25, 1911. 
To the Secretary of State. 
By Mr. Lee. 

In re: Effect of increased salary appropriation on salary for months of 
biennial period prior to appropriation. 
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1. The Secretary of State is not authorized to draw vouchers to employes ' 
for the amount of increase in monthly salary contained in the long 
appropriation hill for the months of December, January, February, 
March, and April past, when the long appropriation bill passes. This 
is prohibited by section 28 of Article V of the State Constitution. 

2. The entire amount appropriated for the salary of each employe for 
the year, less the amounts paid under the short appropriation bill, is 
available for the payment of such salary for the remainder of the 
fiscal year. 

3. Either the total amount appropriated for the salary of a specified 
clerk, or "so much thereof as may be necessary" in the judgment of 
the head of the department, may be used. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir : I have your letter of May 18, referring to section 
3 of House Bill 561, enacted by the Eighteenth General Assembly, 
commonly called the "long appropriation bill," and note your 
inquiry as to the effect of the increased appropriations for the 
services of certain employes of your office; viz., whether you are 
authorized to draw vouchers to such employes for the months 
of December, 1910, and January, February, March, and April, 
1911, for the amount of this increase. 

Section 1 of the act in question is as follows : 

"Section 1. That the following sums, or so much thereof as 
may be necessary, are hereby appropriated out of any moneys 
in the treasury not otherwise appropriated, for the payment of 
the expenses of the executive, legislative and judicial depart- 
ments of the State of Colorado for the fiscal years 1911, 1912, lees 
amounts already paid from the short appropriation bill (House 
Bill No. 108) of the p]ighteenth General Assemblv, approved 
February 2nd, 1911." 

Then follow, among other items: 

"Secretary of State's Office— 1911 1912 Total 

Bookkeeper, salary $1,800 $1,800 $3,600 

Index clerk, salary 1,800 1,800 3.600 

Clerk and cashier, salarv 1,500 1,500 3^000 

Utility clerk, salary . .*; 1,500 1,500 3,000" 

Section 50 of said act i« in part as follows : 

"All moneys appropriated under this act for the fiscal year 

1911 shall be paid out only for expenses of the fiscal year 1911, 
and all moneys appropriated under this act for the fiscal year 

1912 shall be paid out only for expenses of the fiscal year 1912." 
The parties mentioned in your letter not being public officers, 

section 30 of Article V of the Constitution is not applicable to 
I)revent the payments suggested in your letter; but they are sub- 
ject to the provisions of section 28 of the same article, which 
reads as follows : 



122 BIENNIAL REPORT 

"No bill shall be passed giving any extra compensation to 
any public oflScer, servant or employe, agent or contractor, after 
services shall have been rendered or contract made." 

This section, therefore, prohibits the drawing of vouchers 
for the months of December, 1910, and January, February, 
March, and April, 1911, as suggested in your letter. 

It is the expressed purpose of the long appropriation bill to 
appropriate the specified sums, "or so much thereof as may be 
necessary, * ♦ * for the payment of the expenses of the execu- 
tive, legislative and judicial departments of the State of Colorado 
for the fiscal years 1911 and 1912, less amounts already paid from 
the short appropriation bill." 

The entire amount in the case of each employe appropriated 
for the salary of such employe for the year 1911, less the amounts 
paid under the provisions of the short appropriation bill, is, 
therefore, available to your department for the payment of such 
salary for the remainder of the fiscal 3 ear 1911; and either the 
total amount appropriated to pay the salary of a specified clerk 
or employe in your office may be used, by you, or "so much there- 
of as may be necessary ." The head of a department determines 
the amount "necessary," as a part of the business policy of his 
department. 

This opinion is one that has been consistently maintained by 
the Attorney General's department. 

See: Letter of Attorney General Barnett to the Secretary 
of the State Board of Health (Report of Attorney General, 1909- 
1910, p. 139). 

Also: Report of Attorney General Campbell, 1899-1900 
(p. 200). 

The latter states in his opinion (p. 206) as follows: 

" * * * such employe should be paid such a monthly salary 
for the remaining eight months of the first fiscal year as will 
aggregate, when added to the amount paid him under the short 
appropriation for the first four months, a sum equal to the 
amount fixed by the long appropriation bill as his annual sal- 



ary." 



Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General, 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 425.) 
June 2, 1911. 
To the Governor. 
By Mr. O'Connor. 

In re: Correction of an enroHed bill and the Colorado School of Mines 
appropriation. 
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Hon. John F. Shafroth, 

Governor of the State of Colorado, 
Denver, Colorado. 

Dear Sir : We beg to advise you that we have examined the 
House and Senate journals relative to Senate Bill No. 81. We 
find from said journals that the bill was passed by both the House 
and the Senate in conformity with the requirements of the Con- 
stitution, and signed as required bj' the Constitution, and that 
said bill appropriated the sum of |50,000 for the purpose desig- 
nated in the title of the act. 

The enrolled bill, which you have handed us, shows that a 
clerical error was made in transcribing the same, by some stenog- 
rapher or assistant of the enrolling committee, the error being 
the use of the words and figures "seventy-five thousand ($75,000) 
dollars" instead of the words and figures "fifty thousand (f50,- 
000) dollars." This clerical error seems not to have been noticed 
by the enrolling committee. Had said committee or any of its 
members noticed the error, it would have been their duty to have 
rectified the same, so that the enrolled bill would truly state the 
act as passed by the legislative bodies. The enrolled bill is only 
prima facie evidence of the action taken by the legislative bodies. 
When it confiicts with the journals, then the journals govern. The 
Governor, acting as chief executive of the state in signing bills 
enacted by the legislature, exercises a legislative function. It is 
within his power, and it is entirely proper for him, to ascertain 
from the journals whether the enrolled bill presented to him was 
enacted in the manner prescribed by the Constitution, and also 
that the enrolled bill correctly states the action by the legislature, 
as the same appears from the journals. Where the journal is 
silent, the presumption is that the constitutional method of pro- 
cedure has been complied with. On matters expressly appearing 
from the journal, the journals are conclusive. It is within your 
power, and you have authority if you wish to sign Senate Bill 
No. 81, to first correct said error by striking out the words and 
figures "seventy -five thousand (|75,000) dollars" and writing in 
the words and figures "fifty thousand (f 50,000) dollars." You 
might do this yourself, or request M. A. Skinner, the chairman of 
the enrolling committee, to make said change. When said change 
is made, the enrolled bill will then correctly show and truly state 
the act as passed by the Assembly, as the same appears from the 
journals. The mere fact that the House amended on one occasion 
this bill, changing the |50,000 to read $75,000, in no way affects 
the status of the bill as finally passed. With said amendment so 
enacted by the House the Senate refused to concur. This appears 
on the Senate journal. It later appears in the House journal that 
the House receded from said amendments. The bill, therefore, 
was in the same condition as if no such amendment had ever been 
proposed. It may be said that said amendment explains the 
making of the clerical error; but even if it does so explain, it in 
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no wise changes the character of the error. Senate Bill No. 81 is 
the bill which in truth and in fact is shown to have passed the 
legislative assemblies, as shown by the journals, and said act, as 
so shown, cannot be altered, defeated, or changed by what some 
stenographer thought was done, even though said thought was 
expressed in the enrolled bill. 

If the enrolled bill used the words "Missouri School of Mines 
at Golden," or "Colorado School of Mines at Boulder," or "75,000 
cents," or "seventy-five million dollars," it would be no more a 
clerical error than the one at present, the clerical error depending 
not on degree but on character of the error; and in any of the 
instances named the error would clearly appear in comparison 
of the enrolled act with the journal. The commission of clerical 
errors is natural, is to be expected, and cannot be guarded against, 
and it is not the spirit or purpose of tbe Constitution to thwart 
the legislature and executive in their law-making power by placing 
over them a clerk's error, by putting beyond their control the 
rectifying of a mere clerical act of some subordinate or assistant. 

Respectfully submitted, 

BENJAMIN GRIFFITH, 

Attorney General. 

By CHARLES O'CONNOR, 
First Assistant Attorney General. 



(Opinion Book 4, p. 431.) 
June 3, 1911. 

To the Secretary of State Auditing Board. 
By Mr. Griffith. 

In re: Expenses of a member of the Board of Charities a.nd Corrections 
while outside of the state on an investigation trip. 

If a member or the secretary of the board is authorized by the Governor 
to make such a trip, the expenses may be paid out of the traveling 
expense fund of the board. 

In re: Payment for the bonds of the State Bank Commissioner and his 
deputy. 

The fees for such bonds may be charged as an expense of the office. 



(Opinion Book 4, p. 434.) 

June 7, 1911. 

To Messrs. Vaile, McAllister & Vaile. 

By Mr. Griffith. 



Messrs. Vaile, McAllister & Vaile, 
Attorneys at Law, 
Denver, Colorado. 

Gentlemen : With reference to citation of authorities in re- 
gard to the effect of our referendum constitutional provision, and 
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as to when acts of the legislature take effect thereunder, in ac- 
cordance with my conversation with your Mr. William M. Vaile, 
I beg leave to say that I have been able to find the following cases, 
which I hope may be of use to you in this matter : 

Sears vs. Multnomah CJounty, 49 Ore., 42 ; 88 Pac, 522. 

Cadderly vs. Portland^ 44 Ore., 118 ; 74 Pac, 720. 

State vs. Bacon, 14 S. D., 403 ; 85 N. W., 605. 

Norris vs. Cross, 250 Okla., 287 ; 105 Pac, 1000. 

It has seemed to me, from the investigation I have made thus 
far, that the doctrine announced in the Oregon cases is the better 
doctrine, and should be the construction placed upon our consti- 
tutional provision. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 435.) 

June 7, 1911. 

To the Secretary of Chamber of Commerce, Clifton, Colorado. 

By Mr. O'Conrior. 

In re: Union High School. 

1. Where a union high school district is formed adjacent to a city or 
incorporated town in counties of the fourth class, the district In which 
the building is located is required to provide the building at its own 
expense (sec. 5272, R. S. 1908). 

2. Under the Consolidation Act of 1909 (p. 492, Session Laws), three 
separate school districts cannot consolidate for high-school purposes 
and maintain their separate identities as districts, and as such con- 
duct three separate grade schools. 



Mr. Louis Meyer, 

Secretary Chamber of Commerce, 
Clifton, Colorado. 

Dear Sirs: Replying to j'our esteemed inquiry of the 1st 
inst, we beg to advise as follows : 

1. Your county is a county of the fourth class, and in such 
class counties school districts adjacent to an incorporated town 
or city may form a union high school district (Laws of 1903, 
p. 425; Revised Statutes, 1908, sec, 5072) . The law requires that, 
when such union high school district is formed, the school dis- 
trict in which the building is located shall provide the same at 
its own expense (Laws of 1903, p. 425; Revised Statutes, 1908, 
sec. 5973). Therefore, under the terms of this act, Clifton would 
be obliged to furnish the building at its own expense: The main- 
tenance, however, would be borne by the union high school dis- 
trict. 
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2. The act of 1909, page 492, providing for the consolidation 
of school districts, does not authorize you to consolidate your 
districts for the purpose of a union high school, and maintain 
your identity as three separate districts, each one of which would 
be conducting a grade school. The clearly expressed intent of 
the Consolidation Act is to consolidate several districts, and 
have the consolidated district maintain one school where they 
may conduct both high school and grade work. 

The act requiring the school board to furnish transportation 
to all children residing more than a specified distance from the 
building purely shows the intent that children from all parts of 
the new district shall attend the newly established school. 

The original act of 1889, providing for the establishment of 
union high schools, was not limited as to any particular class of 
counties, but the enactment of the law of 1903 specifically applied 
to counties of the fourth and fifth classes, and concerning such 
counties has worked a repeal of the law of 1889. 

Trusting that this will be of some assistance to you, and re- 
gretting that the condition of the law is such that you cannot 
accomplish a result which we appreciate would be highly desir- 
able, I remain, 

Very truly yours, , 

BENJAMIN GRIFFITH, 

Attorney General. 

By CHARLEiS O'CONNOR, 
First Assistant Attornev General. 



(Opinion Book 4, p. 437.) 

June 6, 1911. 

To the State Treasurer. 

By Mr. Mothersill. 

In re: State Board of Land Commissioners — salaries, public school funds. 

1. The Constitution, section 9, Article IX, as amended (Laws of 1909, 
p. 322), provides salaries of commissioners to be paid out of the 
"income" of the board. 

2. The fees of the board to be credited to "Land Commissioners* cash 
fund." 

3. The State Land Board -has never had the benefit of public school funds 
in payment of its expenses. 

4. Fees credited to Land Commissioners* cash fund make up the "income" 
of the board; not public school funds. 



(Opinion Book 4, p. 454.)* 

June 7, 1911. 

Tp the State Treasurer. 

By Mr. Griffith. 

In re: Salary of (Commissioner of Printing, whose appointment the Senate 

refused to confirm, and whose salary was not provided for in the long 

appropriation bill. 



« I 
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Although the reappointment of the Commissioner of Printing was not 
confirmed by the Senate, he is performing the duties of the office as 
a holdover; he is a public officer under the Constitution and statutes, 
with a salary fixed by law, which cannot be affected by the long appro- 
priation bill, and is entitled to his salary until his successor is duly 
appointed and qualified. 



(Opinion Book 4, p. 460.) 

June 9, 1911. 

To Colorado State Board of Health. 

By Mr. Griffith. 

In re: Construction and use of a certain school building at East Four- 
teenth Avenue and Colorado Boulevard, in the City and County of 
Denver. 

1. The State Board of Health has no power to enjoin the construction 
of .said building. 

2. After the construction of said building, and assuming that the gaso- 
meter or hospital adjoining would be held a public nuisance, then, 
upon the failure or refusal of the local board of health to act, the 
State Board of Health might have the gasometer or hospital abated 
as a public nuisance through a proper proceeding in court. 

3. If attending school in said school building causes introduction or 
spread of contagious or infectious diseases, and the local board of 
health fails or refuses to act, then the State Board of Health might 
lawfully prevent attendance until such conditions were remedied. 



(Opinion Book 4, p. 469.) 
June 12, 1911. 

To Secretary of Civil Service Commission. 
By Mr. Griffith. 

In re: Salary of Secretary of Civil Service Commission, under section 
616, Revised Statutes of Colorado, 1908. 



The statute fixes the salaries, but does not fix the time nor method of 
payment, which, under the decisions, is necessary to constitute a con- 
tinuing appropriation, so that the Auditor will be advised not to 
issue a warrant. 



(Opinion Book 4, p. 474.) 

June 13, 1911. 

To Mrs. Helen M. Wixson, State Superintendent of Public Instruction. 

By Mr. Griffith. 

In re: House Bill No. 91, relating to examinations for teachers' certi- 
ficates. 

In re: House Bill No. 85, establishing Teachers* Summer Normal 
School Districts, etc. 

The above two bills do not become effective until ninety days after the 
adjournment of the legislature, and all provisions of law which these 
bills seek to amend or repeal will remain in force until ninety days 
after the adjournment of the legislature. 
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Mrs. Helen M. Wixson, 

State Superintendent of Public Instruction, 
Denver, Colorado. 

My Dear Mrs. Wixson : Your favor of June 6, referring to 
House Bills No. 91 and No. 85, received. 

As I understand it, you ask when these bills go into effect. 

H. B. No. 91 is "A Bill for an Act to amend sections 5991 and 
5994 of the Revised Statutes of Colorado, 1908, relating to the 
holding of examinations for teachers' certificates, and qualifica- 
tion of teachers." 

House Bill No. 85 is "A Bill for an Act to establish Teachers' 
Summet Normal School Districts and for the organization, con- 
trol, management and maintenance of Teachers' Summer Normal 
Schools in said districts in the State of Colorado, and making ap- 
propriation therefor." 

Under the recent constitutional amendment adopted by the 
people, relating to the initiative and referendum, all laws may be 
referred to the people, except laws relating to the public health, 
safety, or peace, and appropriations for departments of state and 
state institutions ; and ninety days from the date of the adjourn- 
ment of the legislature is given in which to refer laws. 

I do not see how either of the bills mentioned comes under 
the exceptions referred to in the constitutional amendment, and 
it seems to me, therefore, that they do not become effective until 
ninety days aft^r the legislature adjourned ; and, of course, it fol- 
lows that all provisions of law which these acts seek to amend or 
repeal are now in force and will remain in force until ninety days 
after the adojurnment of the legislature, which is the date when 
the new acts or the acts repealing old acts, take effect. 

Yerv sincerelv yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 482.) 

June 16, 1911. 

To the Public Examiner. 

By Mr. Griffith. 

1. The fees of a public trustee are put into a separate fund out of 
which the salary of the public trustee is paid. 

2. The pay received by the county clerk as clerk of the board of county 
commissioners is part of the fees of the office of county clerk and 
goes into the fee fund as other fees. 

3. The salary of the clerk of the District Court in counties of the 
third class is $1,800 per annum, payable quarterly out of the fees 
of the office and not otherwise. 

4. The salary of a county judge is payable for each year out of the 
fees of the office, and any deficiency cannot be made up from any 
other year. 

5. If a sheriff fails or refuses co pay over to the county treasurer any 
fees of his office, he is guilty of a misdemeanor. 
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6. Payments to justices of the peace and constables for services in 
criminal cases are payable only from the fees and emoluments of 
their offices, earned in criminal cases. 



(Opinion Book 4, p. 493.) 

June 17, 1911. 

To the Public Examiner. 

By Mr. Lee. 

In re: Duties and compensation of county commissioners, sheriffs, 

county clerks, county treasurers, and county superintendents of 

schools. 

1. Auditing accounts is not one of the duties of county commisMoners, 
and an allowance of compensation therefor is not improper, if the 
statutory limits of compensation are not exceeded. 

2. There is no authority of law for allowing a sheriff compensation 
for attendance at meetings of the board of county commissioners. 

3. If clerical work required by a board of county commissioners is of 
the character described* in the statutory provisions -defining the du- 
ties of the county clerk, it should be performed by him and the 
compensation determined in accordance with the provisions of law 
for his compensation. It is possible that the county commissioners 
under their general powers might legitimately require other clerical 
work for which special clerks might be employed and paid. The 
legality of such proceedings would be determined upon full knowl- 
edge of the facts. 

4. The county commissioners have no authority to allow fees to county 
officers in excess of those provided by statute. 

5. If check given, in payment of taxes is bad, tax receipts are prop- 
erly canceled by the county treasurer. If acceptance of check oc- 
casions loss to the county, the treasurer is liable therefor. 

6. There is no authority for paying the deputy treasurer any compensa- 
tion for- auditing the books of the treasurer. 

7. The county superintendent of schools may not employ a deputy 
except in counties of the first class. 

8. The county superintendent of schools in Costilla County is entitled 
to a salary of only $500 and mileage not to exceed $300 per annum. 

9. The county treasurer is required to collect the penalty on each de- 
scription of lands advertised in delinquent tax lists. It would ap- 
pear that he would be entitled to a commission of 1 per cent on the 
penalties thus collected, under the provisions of law entitling him 
to 1 per cent of all moneys received other than taxes. 

10. The county clerk is liable on his official bond for the acts of his 
deputy. The county clerk's deputy, or the county treasurer, or the 
county commissioners could be held criminally liable for paying or 
authorizing payment of sums known to them to be unlawful. 



(Opinion Book 4, p. 501.) 

June 19, 1911. 

To Y^arden State Penitentiary. 

By Mr. O'Connor. 

In re: Computation of allowance of time. 

The correct rule for the computation of the allowance of time to convicts 
in the penitentiary for good behavior is stated in the case of In re 
Packer, 18 Colo., 525. 

(5) 
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(Opinion Book 4, p. 503.) 

June 19, 1911. 

To the Public Examiner. 

By Mr. Griffith. 

In re: Suits to recover shortages in county offices. 

The name in which a county shall sue or be sued is 'The Board of 
County Commissioners of the County of " 

The district attorney shall appear for the county, and his fixed salary 
covers this duty. The county attorney may • also appear, or the 
board of county commissioners may employ one or more attorneys. 
The commissioners may pay out of county funds the costs of suit. 



(Opinion Book 4. p. 514.) 

June 20, 1911. 

To Warden State Penitentiary. 

By Mr. O'Connor. 

In re: Computation ol convicts' time allowance for good behavior. 

The trial court has power to impose separate sentences. Separate sen- 
tences so imposed are treated as one continuous sentence,, and al- 
lowance of time for good behavior is computed accordingly. See 
In re Packer, 18 Colo., 525. 



(Opinion Book 4, p. 532.) 

June 26, 1911. 

To the State Treasurer. 

By Mr. Griffith. 

In re: House Bill No. 192, appropriation for the State Geological Survey. 

This appropriation is one of the first class. 

The act is not subject to the referendum, and went into effect June 5, 
1911. 

The act is constitutional with reference to the title thereof. 

The appropriation should not be used to pay salaries or expenses in- 
curred before the act went into effect. 

The salary of the secretary to the State Geologist would date from June 
5, 1911. 



(Opinion Book 4, p. 541.) 
June 28, 1911. 
To the Public Examiner. 
By Mr. Lee. 

In re: Collection of state tax from county wh^re- county treasurer has 
defaulted or lost funds. 

1. Each county is responsible to the state for the full amount of tax 
levied for state purposes, except such taxes as are unavailable, dou- 
ble or erroneous assessments. 

2. "Unavailable taxes" means only those which are uncollected and 
uncollectible. 

3. The county being the agency designated by law for the collection 
of the state tax, its employes, agents, or officers* failure in the per- 
formance of their duty is no ground for excusing the county, which 
is nevertheless liable to the state for the full amount collected. 



I 
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Hon. H. J. Leddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir : I have your letter of May 19, inquiring if the state 
should insist upon the payment of the sum of f 4,460.53 from Lake 
County, which indebtedness accrued prior to 1900, arising, as I 
understand, from defalcations of certain county treasurers, after 
the taxes had actually been collected. 

I understand further from your letter that the banks in which 
the deposits of these moneys were made have failed, and the treas- 
urers' bondsmen have either died or left the state. 

The answer to your inquiry is to be found in the following 
provisions of the statutes in force at the time this indebtedness 
accrued : 

"Each county is responsible to the state for the full amount 
of tiax levied for state purposes, excepting such amounts as are 
certified to be unavailable, double or erroneous assessments, as 
provided in this act." 

2 M. A. S., sec. 3778, p. 2013. 

"If any county treasurer prove to be a defaulter to any 
amount, of the state revenue, such amount shall be made up to the 
state within the next three years by additional assessments and 
levies in such manner, as to amount, as the board of county com- 
missioners may direct. In such case the county shall have re- 
course to the official bond of the treasurer for indemnitv. ♦ ♦ ♦ 
Provided, further, that this section shall be construed to mean 
that the county may maintain an action, in any court of compe- 
tent jurisdiction, on the official bond of the county treasurer, in 
the name of the people of this state, for the recovery of such state 
revenue, and all other sums due the county from such treasurer, 
at any time after such defalcation, either before or after levying 
or collecting the same, as provided in this section." 

2 M. A. S., sec. 3868, p. 2048. 

In addition to the foregoing, section 3779 provides that taxes 

delinquent six years may be canceled ; and section 3780 provides 

that it shall be the duty of the county commissioners to report 

.such canceled taxes to the Auditor of State, who shall give the 

county credit for the amount of said tax so canceled. 

The effect of the legislation upon this subject is to make each 
county responsible to the state for the full amount of tax levied 
for state purposes, except such taxes as are unavailable, double or 
erroneous assessments. 

The answer to your inquiry, therefore, in view of the fa<;ts in 
this case, as stated above, turns upon the meaning of the word 
"unavailable" as used in section 3778, supra; and it would seem 
to have been used there, when we consider the provisions of sec- 
tion 3868, as meaning only uncollected and uncollectible taxes. 



i 
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This construction is borne out by the language in Gartley vs. 
People, 24 Ck)lo., 155, which was a case against a county treas- 
urer and his sureties upon his official bond. The court denied him 
the right to interpose, as a defense, the fact that he had deposited 
the county moneys in a supposedly safe and solvent bank which 
had subsequently failed. 

Referring to this section, the court said, at page 165 : 

"Aside from the instances therein especially excepted, this 
makes the liability of the county to the state absolute ; so that in 
this case, should the treasurer's special defense be held good, the 
county would not, for that reason, be discharged from its obliga- 
tion to pay over the amount of tax collected for state purposes, 
although it would have no recourse upon the county treasurer for 
reimbursement." 

It has been held, in construing similar statutes, that the state, 
by such legislation, elects to deal with the county which is con- 
stituted a debtor for the aggregate state tax required to be levied 
within it; that losses in collections are bound to occur, which 
losses the legislature has deemed it wise to cast upon the counties. 

In the absence of the word "unavailable," which exists in our 
statute, it has been held that the county is liable for the amount 
of the levy, though the taxes be not collected. 

State vs. Laramie County, 8 Vj^-? ^^^, 120, et seq. 

The county, and not the state, is responsible for the proper 
performance by its treasurer of the duties imposed upon, him in 
the collection of the state tax, for reasons well stated in the charge 
to the jury in a Pennsylvania case, affirmed by the Supreme Ck)urt 
of that state : 

"The people of the county alone have authority to select the 
individual who shall perform that duty, and when selected none 
other can be employed. They must take care who they choose for 
that purpose. To our mind there is not even the semblance of 
hardship in making the same persons who select the agent respon- 
sible for his acts. It is no new duty thrown on the officer after 
his election; the people choose him with full knowledge that he 
must receive the state as well as the county funds. The liability 
of the county is not, however, put on that position, but on the posi- 
tive words of the act of the assembly, which holds the county re- 
sponsible for the tax until paid into the state treasury." 

County of Schuvlkill vs. Commonwealth, 36 Pa. St., 

524, 529. 

» 

The county being the agency designated by law for the collec- 
tion of the state tax, its employes', agents', or officers' failure in 
the performance of their duty is no ground for excusing the 
county; and you should, therefore, insist upon the collection from 
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Lake County of the amount due the state, as appears in your 
letter. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By A. A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 547.) 
June 29, 1911. 

To Editor "The Divide Farmer." 
By Mr. Stuart. 

In re: Colorado range law and the effect of the Fred Light case on 
grazing stock. 

In Colorado the burden is on the settler or landowner to fence his land 
to keep out stock. 

There is an implied license that the public land is open to all persons 
to use it for grazing purposes. 

The Fred Light case holds that the right to graze stock upon the forest 
reserves is subject to regulation, control or termination by the national 
government, and further holds that the owner must not turn his stock 
to graze upon a forest range under such circumstances that he expects 
or intends the stock to wander or stray upon public land that is con- 
trolled by regulations restricting grazing. 



Mr. A. J. Henbest, 

. Editor, "The Divide Farmer," 
Calhan, Colorado. 

Dear Sir: Your letter of the 14th instant requests a state- 
ment of the Colorado range law, and also asks what effect the 
decision of the United States Supreme Court in the Fred Light 
case will have upon the rights of owners to graze their stock upon 
public land. 

This office has received many inquiries on this question from 
the eastern part of the state, and as it is a matter of growing pub- 
lic importance, we are glad to furnish you this opinion for pub- 
lication. 

The use of the word "stock" in this opinion must be under- 
stood to be limited to cattle, as the Colorado statutes prescribe 
certain specific restrictions regarding the keeping, restraining, 
and herding of sheep, hogs, inferior rams, bulls, and stallions that 
are not covered by the present discussion. 

A brief mention of the history of the law governing range 
stock discloses the reason for the enactment of its present pro- 
visions. The Common Law of England, which is the basic founda- 
tion of our laws, compelled the owner of stock to confine and re- 
strain it from trespassing upon the land of others. Upon the 
opening of the western sections of the United States, with its 
thousands of acres of grazing land and its vast regions of public 
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domain to be settled, it was readily found that the application of 
this principle of law was not practicable, by reason of the fact 
that it would seriously retard the growth and development of the 
country. Therefore the western states abrogated it by enacting 
fence laws. 

The Colorado fence law, after defining a "lawful fence," and 
providing that a trespass occasioned by stock breaking through 
such a fence, maintained in good repair, rendered the stock-owner 
liable for the damage, states : 

"No person or persons shall be allowed to recover damages 
for any injury to any crops or grass or garden products, or other 
vegetable products, unless the same, at the time of such trespass 
or injury, was enclosed by a legal and sufficient fence, as before 
described." 

Sec. 2589, Revised statutes of Colorado, 1908. 

The necessary implication of this act, passed in 1885, was to 
release the stock-owner from the duty of confining his stock by 
fencing. This fact was recognized by the decision of the Colo- 
rado Supreme Court in the case of Richards vs. Sanderson, 39 
Colo. Rep., 270, decided in 1907, which case announces the doc- 
trine of unrestrained grazing rights when lawfully exercised. 

Concurrent with the establisment of this principle of law, the 
use of the public domain for grazing purposes became a matter of 
necessity, both on account of its vast extent and geographical loca- 
tion. Therefore, with the tacit consent of the national govern- 
ment, its public lands throughout this territory have been opened 
to the use of stock-raisers for a long period of years. In a meas- 
ure this use may be said to have been affirmatively recognized by 
Congress in the act of 1885, the purpose of which was to prevent 
the monopolizing of any part of the public domain. By virtue of 
such continued use, there became established an implied license 
that the. public lands of the United States are free to all persons 
who seek to graze their stock thereon, so long as the national gov- 
ernment does not forbid the same. 

The power of the national government to forbid, regulate, or 
restrict grazing rights on its public land, or any part thereof, is 
announced by the decision in the Fred Light case. That case 
arose from the following facts : 

The national government adopted certain regulations restrict- 
ing grazing rights within the Holy Cross Forest Reserve, located 
in central Colorado. The general effect of these restrictions was 
to forbid an owner from grazing his stock therein, unless he first 
secured a proper permit. 

Light, who owned a ranch of five hundred and forty acres 
about seven miles from the said reserve, turned his herd of five 
hundred cattle upon the range in the spring, in order to cultivate 
hay on his ranch. Between the ranch and the reserve lies unoc- 
cupied public land, across which said stock grazed, and a part of 
them entered the reserve. Light did not secure a permit and, re- 
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lying upon the Colorado fence law, denied the right of the national 
government to hold him liable for the trespass, or restrain him 
from turning his stock upon unoccupied public land. The trial 
court ruled against him, and, holding that the national govern- 
ment was empowered to adopt and enforce such grazing regula- 
tions, issued an injunction enjoining Light from in any manner 
causing or permitting his stock to go, stray upon, or remain with- 
in said forest, or any portion thereof. The United States Supreme 
Court affirmed this decree on May 1, 1911. The opinion, which is 
written by Justice Lamar, recognizes the existence of the implied 
license of pasturage on the public domain, but holds that the fail- 
ure of the national government to object did not create any vested 
rights by virtue of such use, nor deprive the national government 
of the power to recall any implied license under which the public 
land had been used for private purposes. In other words, the 
right to graze stock upon the public domain is always subject to 
regulation, control, or termination by the national government. 
The decision fails to pass upon the question as to whether the 
national" government is required to fence its property, in compli- 
ance with the Colorado fence law. 

The Light decision further announces the law that if an owner 
turns his stock to graze upon a range under such circumstances 
that he expects and intends the cattle to wander upon and within 
a national forest reserve, in violation of its grazing restrictions, 
his action in turning loose said stock is equivalent to driving it 
upon the reserve, and, therefore, he may be enjoined from causing 
or permitting said stock to go or stray therein. This particular 
holding creates an important distinction between unenclosed pub- 
lic land upon which Congress has passed grazing regulations, and 
the unenclosed land of an individual owner under the Colorado 
law announced in the Richards case above. 

The decision in the Richards case, after announcing the doc- 
trine of unrestrained grazing rights within its legal limitations, 
and also the implied license to graze stock on the public domain 
subject to the will of the national government, states : 

"One who turns his cattle out to graze, unrestrained, upon 
lands where he has a right to turn them, knowing that they will 
probably wander on the unenclosed premises of another, is under 
no obligation to prevent them entering upon such premises, and 
if they do so enter through following their natural instincts, he is 
not responsible for the damages occasioned thereby. ♦ * ♦ This 
proposition is clearly applicable to the case of one who does no 
more than turn his cattle upon the public domain to graze, even 
though he knows that, following their natural instincts, they may 
wander upon the unenclosed lands of his neighbor." 

In view of the Light decision, this principle of Colorado law 
must be construed as not governing cases where the stock, under 
such circumstances, trespasses upon public land having grazing 
regulations and in violation thereof. Cases involving such facts 
are to be governed by the Light decision. 
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At this point we may compare with the above quotation from 
the Richards case, the following views of the United States Su- 
preme Court, expressed in the Light decision : 

" * * * nor do they [fent^e laws] afford immunity to those 
who, in disregard of property rights, turn loose their cattle under 
circumstances showing that they were intended to graze upon the 
lands of another." 

If the above quotations are reconcilable, it must be upon the 
theory that under the Colorado law the turning loose of stock to 
graze upon the unenclosed land of the owner, or upon the unen- 
closed public land that is open to unrestricted grazing, is not an 
act "in disregard of property rights" within the jurisdiction of 
Colorado courts. 

Construing the two cases together, we must arrive at the con- 
clusion that an owner may lawfully turn his stock either upon his 
own unenclosed land or upon that part of the public domain not 
governed by grazing regulations, even though he knows that they 
will wander upon the unenclosed land of another individual 
owner; but he may not legally turn his stock to graze upon public 
land open to unrestricted grazing, if he expects and intends that 
they will wander or stray upon other public land that is controlled 
by regulations restricting grazing. 

The Richards case is applicable to the unenclosed lands of all 
individual owners, and also public lands that remain open to free 
grazing. At any time, however^ Congress may authorize the adop- 
tion of any reasonable grazing regulations on the public domain, 
or any part thereof, w hich, w hen put into operation, bring the pub- 
lic land affected within the ruling of the Light case. It is thus 
important to understand that the individual owners of unenclosed 
land hold it subject to lawful trespasses of range stock, but that 
the restricted public land is protected by federal law, and any 
trespass in violation of its grazing regulations is illegal. 

We now come to the limitations on the right of unrestained 
grazing upon unenclosed range land mentioned above. These lim- 
itations are very important, and are announced by the United 
States Supreme Court in the Light case substantially as follows : 

No owner of stock is ever w^arranted in wilfully driving it 
upon the unenclosed land of another against his will for the pur- 
pose of grazing. Fence laws do not give the stock-raiser permis- 
sion to use his neighbor's land as a pasture, nor do they authorize 
wanton and wilful trespass. They are intended to condone tres- 
passes of straying cattle, and have no application in cases where 
stock is purposely driven -upon the unfenced land of another to 
graze. Recognizing the same rule of law, the Colorado Supreme 
Court in the Richards case mentions the doctrine that where stock 
is driven intentionally and persistently upon the unenclosed lands 
of another against his will, a trespass occurs for which the stock- 
owner is liable. 

It thus becomes evident that the rights of unrestrained graz- 
ing allowed by the Colorado fence law have well-defined limita- 
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tions, and the stock-owner is not protected when his acts amount 
to a wilful driving of his stock upon the unenclosed lands of an- 
other without his consent. For STich a wilful trespass the law 
holds the stock-owner liable for the full amount of damage occa- 
sioned by the trespass. 

The present range law gives to both homesteader and stock- 
owner certain definite rights and requires of each specific duties. 

The homesteader, or owner, or lessee of unenclosed land, may 
drive trespassing stock to the edge of his land, but no farther, and 
in so doing care must be taken to prevent injury thereto. He 
must use reasonable and prudent means to prevent stock from en- 
tering upon his land, as long as his operations are confined to his 
own land and do not in any way interfere with grazing rights upon 
adjoining land over which he has no control. He must remember 
that the law has afforded him ample insurance against trespassing 
stock by directing him to enclose his land with a lawful fence main- 
tained in good repair; and, failing to do this, his land may be sub- 
jected to legal trespasses of grazing stock, for which the law does 
not award him an action for damages. 

The stock-owner has the right to turn his stock loose to graze 
upon his own unenclosed land, or upon unenclosed public land; 
but (1) he should advise himself of the character and ownershop 
of the land over which his cattle will naturally graze, and (2) he 
must act in good faith. If any of said natural range is public 
land, he must satisfy himself that it is open to free and unre- 
stricted grazing. It may be part of a grazing district on which 
the government will allow only a limited number of cattle; or it 
may be withdrawn from grazing entirely. The law enjoins upon 
him the duty of learning what rules and regulations govern pas- 
turage of the public land within the natural range of his stock, 
and he must strictly comply with the same, if any there are. Fail- 
ing to do this, his act of turning loose his stock, under circum- 
stances showing that he expected and intended them to graze over 
restricted public land, is a violation of the national law, in case 
the stock enter the restricted territory. 

Again, the stock-owner in turning his stock loose must act rea- 
sonably and in good faith. He must avoid all acts that amount 
to a wilful and persitent driving of his stock upon the unenclosed 
land of another. A large herd of stock wilfully driven upon the 
unenclosed crop of the ordinary homesteader will totally destroy 
the same in a short time, and the wilful driving of stock upon the 
unenclosed land of another is an act so palpably lacking in good 
faith that it establishes an affirmative intent and purpose to com- 
mit a trespass, and therefore the stock-owner is liable for the full 
amount of the damage done. 

If the homesteader and stock-owner will remain within their 
lawful rights and co-operate in the performance of their several 
duties, all controversies can be amicably settled without resort to 
judicial action. The purpose of the present range law was to pro- 
mote the development of this country through a population of use- 
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ful citizens. It is in force today because it is the expression of 
the public will, and the state officials bespeak of each homesteader 
and stock-owner a full and strict compliance with its provisions. 
Should the future disclose the fact that it no longer fulfills the 
purpose for which it was inaugurated, then the public welfare will 
demand that it be changed by. legislative action to meet the changed 
conditions. 

Yours very truly, 

BENJAMIN GRIFFITH, 

Attorney General. 

By THEODORE M. STUART, JR., 

^ Assistant Attorney General. 



(Opinion Book 4, p. 577.) 
July 5, 1911. 

To the Public Examiner. 
By Mr. Griffith. 

In re: Payment of attorney for legal services to the board of county 
commissioners. 

The board of county commissioners may employ an attorney and may fix 
his compensation. 



(Opinion Book 4, p. 584.) 

July 6, 1911. 

To the State Board of Pardons. 

By Mr. O'Connor. 

In re: Maximum and minimum sentences. 

Where the trial court sentences a convict to the State Penitentiary for a 
definite term of years, the term named will be construed as being 
the maximum sentence imposed. The minimum, where no minimum 
term is specified, will be the minimum provided for by the statute. 



(Opinion Book 4, p. 590.) 

July 8, 1911. 

To the State Board of Health. 

By Mr. O'Connor. 

In re: Public drinking-cup. 

1. A public drinking-cup or vessel, as defined in Chapter 125 (Ses- 
sion Laws, 1911), does not include glasses at a soda fountain nor 
at the bar in a saloon, nor knives, forks, and dishes in restaurants 
and public dining-rooms. 

2. A public drinking-cup is a cup in a public place to which more 
than one person may have access, or the common, indiscriminate, 
and promiscuous use, for the purpose of drinking therefrom. 



Colorado State Board of Health, 
Denver, Colorado. 

Gentlemen: Keplying to your inquiry of the Tth, in re: 
Senate Bill 289, in which you ask the following questions : 
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"First — Does this law apply to drug stores where glasses are 
ufeed at soda fountains? 

"Second — Does it apply to drinking-glasses in saloons and 
bars? 

"Third — Does it apply to other utensils, such as plates, 
knives, and forks in restaurants? 

"Fourth— Has- the State Board of Health authority to define 
what constitutes proper sterilization in these cases?'' 

Section 1 of the act provides that : 

"It shall be unlawful after June 1, 1911, for any person. 
Board of Managers or Trustees, Company or Corporation, having 
charge or control of any hotel, restaurant, theater, store, hall, 
schoolhouse, church, station, railroad train, steam or electric car, 
or other institution or conveyance, frequented by the 'public, or 
which may be used for the purpose of a public assembly, or as a 
place of employment, to furnish any cup, vessel, or other re- 
ceptacle to be used promiscuously as a common drinking cup, 
or permit any cup, vessel, or other receptacle to remain in any 
public place to which more than one person may have access, for 
the common, indiscriminate, or promiscuous use or purpose of 
drinking therefrom; Provided that nothing in this Act shall 
prohibit the use of a common drinking vessel, in case proper and 
adequate provision be furnished for sterilizing the same, and 
such cup be thoroughly sterilized after each use thereof." 

We believe it is the plain and manifest intention of the legis- 
lature to limit the application of this act to ^^any cup, vessel or 
other receptacle to he used promiscuously as a common d/rinking 
cup, or permit any cup * * * to remain in any public place 
to which more than one person may have access, for the common, 
indiscriminate or promiscuotis use or purpose of drinking there- 
from/^ 

It would be a simple matter, had the legislature so intended, 
to require that no keeper of a restaurant, soda fountain, or bar 
should serve his customers with glasses or utensils ^previously 
used by other customers until after the same had first been thor- 
oughly sterilized. 

The act applies to all drinking-cups in public places to which 
the public have access and drink from promiscuously and indis- 
criminately. That makes it a common drinking-cup. 

The act does not specify what shall constitute proper and 
adequate provision for sterilizing, or when the cup may be deemed 
to have been thoroughly sterilized. It requires, however, that 
this should be done. It leaves the person furnishing the public 
drinking-cup to determine these matters at his own peril. 

I would think, however, that any rule or decision by your 
board, determining these matters, if complied with would be a 
good defense for any alleged violation of the act, and would be a 
helpful guide to persons wishing to comply with the law. I do 
not believe, however, that you would have authority to limit 
sterilization to any particular process. 
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The limit, however — that the cup be sterilized thoroughly 
after each use thereof — is the condition which the law will seek 
to enforce, and for which prosecution may be had in event the 
condition is not complied with. 

Very truly yours, 
BENJAMIN GRIFFITH, 

Attorney General. 
By CHARLES O'CONNOR, 

Assistant Attorney General. 



(Opinion Book 4, p. 602.) 
July 14, 1911. 
To the Public Examiner, 
By Mr. Lee.* 

In re: Application of interest on delinquent taxes in hands of county 
treasurer to claim of county against state for care of insane. 

1. The county treasurer should pay into the state treasurer, on or be- 
fore the first of each month, all money due the state then remaining 
in his hands. 

2. A claim of a county for care of insane persons is payable only out 
of the specified fund, and general moneys of the state in the pos- 
session of the county treasurer are not chargeable with a claim 
against such fund. 



Hon. H. J. Leddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir : I have your letter of July 11, enclosing communi- 
cations from the county treasurers of Larimer and Boulder 
Counties, respectively, and inquiring as to the best manner of 
procedure for the collection of the interest on delinquent taxes, 
therein mentioned, which is due from said counties. 

As I undertand it, the excuse offered for non-payment of 
the amounts due is that each of these counties respectively has 
a claim against the state for the care of insane persons. 

If so, such claim is to be paid in accordance with the pro- 
visions of sections 4134 and 4135, page 1046, of the Revised 
Statutes, 1908, out of the funds for the support of the insane. 

The law provides that the county treasurer shall pay into 
the state treasury, on or before the first day of each month, all 
money due the state remaining in his hands on the first day of 
that month, transmitting the same by draft or otherwise to the 
State Treasurer, at the expense of the county. (Sees. 5693 and 
ri694, Revised Satutes, 1908.) 

The claim of these counties for the care of insane persons 
is payable only out of the specified fund above. referred to, and 
the general moneys of the state in the possession of the county 
treasurer are not chargeable with a claim against such fund. 
The law provides the manner in which such claijn shall be paid, 
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and, all conditions being complied with, it also provides the 
remedy for an improper refusal to pay the same. If there is no 
money in the fund, the county can collect nothing, and it would 
be manifestly improper to permit it to hold the moneys of the 
state and apply them on isuch a claim. 

The liability of the county may accordingly be enforced 
by law ; or it might be sufficient to collect these taxes, if the at- 
tention of the county treasurer were directed to the character 
of the provisions of law herein referred to, and also to the pro- 
visions of section 5695, page 1342, of the Kevised Statutes, 1908. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 604.) 

July 14, 1911. 

To the State Board of Health. 

By Mr. O'Connor. 

In re: Lying-in hospitals and maternity homes. 

1. Under Chapter 166, Session Laws of 1911, the State Board of Health 
and the State Bureau of Child and Animal Protection, acting to- 
gether, are given full power over the subject of regulating the super- 
vision and licensing of lying-in hospitals and maternity homes. 

2. Under the statute it is the duty of the boards to make and enforce 
rules concerning such institutions. 



(Opinion Book 4, p. 609.) • 

July 18, 1911. 

To the Public Examiner, 

By Mr. Griffith. 

In re: Compensation of the chairmen of the boards of county com- 
missioners with reference to their duties as superintendents of the 
poor in counties of the fourth class, Division B. 

In counties of less than 100,000 inhabitants the chairman of the board 
of county commissioners is ex-officio superintendent of the poor, 
and shall receive such compensation for his services as such super- 
intendent as fixed by the board. 



Hon. H. J. Leddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir: Your favor of June 19, in which you inquire as 
to the compensation of the chairman of boards of county com- 
missioners, with reference to their duties as superintendents of 
the poor, in counties of the fourth class. Division B. 



J 
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You call attention tO/ an apparent contradiction in the fol- 
lowing sections of the Revised Statutes, 1908: 2576, 1193, and 
1200, all of which relate to the compensation of chairmen of 
boards of county commissioners who are made by law ex-officio 
superintendents of the poor. 

Section 1193, referred to by you, was adopted in 1907 (see 
Chapter 145 of the Session Laws of 1907). This section, how- 
ever, need not be taken into consideration, because examination 
of this chapter discloses that it relates only to county commis- 
sioners in counties having a population of 100,000 or more in- 
habitants. 

Section 2576 provides that the chairman shall be ex-officio 
superintendent of the poor, and shall receive as compensation 
five dollars per day, provided that in counties of the fourth class 
he shall not receive over two hundred dollars per year. This 
section was adopted in 1891. 

Section 1200 provides as follows : 

"The board of county commissioners shall choose a chair- 
man from its own membership, who shall also be ex-officio super- 
intendent of the poor, and shall receive such compensation for 
his services as such superintendent as provided by the board of 
county commissioners of such county.'' 

This section was adopted in 1901, or ten years later than the 
1891 statute, and, it seems to me, by implication repeals the law 
of 1891, since its provisions are directly conflicting with the 1891 
statute, and there is nothing to show that this section 1200 was 
not intended to apply to all counties except counties of one hun- 
dred thousand or more inhabitants, which are provided for by 
section 1193. 

I am of the opinion that section 1200 states the law at this 
time with reference to the county you mention. 

You also ask whether the |500 per annum, which the chair- 
man would be entitled to as a member of the board, has any 
bearing upon his remuneration as superintendent of the poor. 

I am of the opinion that the salary as superintendent of the 
poor is in addition to his ordinary salary as a member of the 
board. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 611. 

July 18, 1911. 

To the County Attorney of Cedar County, Nebraska. 

By Mr. Talbot. 

In re: Marriages void in this state. 
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Hon. P. F. O'Gara, 
County Attorney, 

Oedar County, Hartington, Neb., 

My Dear Sir : In answer to yours of July 15, I will say that 
our statute prohibits' — ' 

"all marriages between parents and children, including grand- 
parents and grandchildren of every degree, between brothers and 
sisters of the half as well as whole blood, and between uncles and 
nieces, aunts and nephews.'' 

Said marriages are declared to be incestuous and absolutely 
void, and all marriages between negroes and mulattoes of either 
sex and white persons are also declared to be absolutely void. 

There is, "however, no prohibition in our state against the 
intermarriage of first cousins. 

Very truly yours, 

BENJAMIN GBIFFITH, 

Attorney General. 

By GEORGE TALBOT, 

Special Counsel. 



(Opinion. Book 4, p. 629.) 

July 22, 1911. 

To Attorney State Land Board. 

By Mr. Mothersill. 

In re: School lands — irrigation ditches and reservoirs. 

1. School lands may not be devoted to purposes of building ditches or 
reservoirs, without compensation to the state. 



Hon. George H. Thorne, 

Attorney, State Board of Land Commissioners, 
State House, Denver, Colorado. 

Dear Sir : Your letter was duly received, asking for an opin- 
ion relative to the constitutionality of that portion of section 
3465 of the Revised Statutes of Colorado, of 1908, relative to the 
construction of canals and reservoirs in the irrigation district of 
this state, which reads as follows : 

"The right of way is hereby given, dedicated and set apart to 
locate, construct and maintain said works, or reservoirs over, 
through and upon any of the lands which are now, or may be 
property of the state." 

You say that, in your judgment, school lands are property 
held in trust for a specific purpose, and that no branch of the 
state government has any power to divert the trust fund or prop- 
erty from the purposes of the trust. 

We entirely agree with you that school lands may not be 
devoted to the purpose of building ditches or reservoirs in irriga- 
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tion districts without compensation to the state, secured in the 
manner provided by law, for the disposition of school land. 

Section 5, Article IX, of the Constitution provides : 

"The public school fund of the state shall consist of the pro- 
ceeds of such lands as have heretofore been, or may hereafter be 
granted to the state by the general government for educational 
purposes." 

And section 3 of the same article provides : 

"The public school fund of the state shall forever remain in- 
violate and intact; * * * no part of this fund, principal or 
interest shall ever be transferred to any other fund, or used or 
appropriated except as herein provided." 

It was decided by the Supreme Court in re Canal Certifi- 
cates, 19 Colo., 63, that school lands could not be used for the 
purpose of building a state canal. In that case a law was passed 
authorizing the payment for school lands with certificates of in- 
debtedness issued in payment of the construction of the state 
canal. 

In the course of opinion the court said : 

"No argument is required to show that the payment for lands 
purchased from the state by certificates issued for the construc- 
tion of this ditch, as provided by the Act before us, would neces- 
sarily divert these lands and the proceeds thereof from the use 
and benefit of the respective objects for which the grants were 
made. We therefore agree with the Attorney General and Mr. 
Riddell that the Act under consideration is unconstitutional and 
void, insofar as it authorizes the state to accept the certificates 
issued in payment for the land." 

It would seem that there could be no question that, if school 
lands may not be devoted to the building of a state canal, they 
could not be devoted to the building of canals and reservoirs in 
some particular district within the state, and that using school 
lands for ditches and reservoirs of an irrigation ditch would be 
a diversion of such lands from the use of the respective objects 
for which the grants were made by Congress, for w^hich purposes 
the state is under a trust obligation to perform. 

There are many other decisions of the Supreme Court which 
confirm the position that school lands cannot be used for the pur- 
poses indicated in section 3465, above quoted, but w^e believe the 
matter is so clear as not to need any further argument. 

Yours very truly, 

BENJAMIN GRIFFITH, 

* Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant Attorney General. 
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(Opinion Book 4, p. 632.) 

July 20, 1911. 

To the State Treasurer. 

By Mr. Griffith. 

In re: Appropriations by the Eigdteenth General Assembly to the State 

Bureau of Child and Animal Protection and to tue State Historical 

and Natural History Society. 

These appropriations are valid amd should be paid. 



Hon. Roady Kenehan, 
State Treasurer, 

Capitol Building, Denver, Colorado. 

Dear Sir : On June 1 you addressed a communication to this 
office, calling attention to a protest made by Hon. Ben B. Lind- 
sey, judge of the Juvenile Court of Denver, against the appro- 
priation of 115,400 made by the Eighteenth General Assembly 
for the payment of certain salaries and expenses of the State 
Bureau of Child and Animal Protection. With this communica- 
tion you enclosed certain letters addres-sed to you by Judge Lind- 
sey, and you asked the advice of this office as to whether or not 
this appropriation was a valid and constitutional one. 

I have also received statements and briefs from Judge Lind- 
sey, and from IVIiessrs'. Pershing and Titsworth, representing the 
Bureau of Child and Animal Protection, with reference to the 
validity of this appropriation, and have considered the same. 

In 1901 the Colorado Humane Society, a corporation or- 
ganized under the laws of Colorado, was by act of the legislature 
constituted a State Bureau of Child and Animal Protection, for 
the purposes set forth in the act, which provided that the Humane 
Society should accept and carry out the provisions of the act. 
This act of 1901, being Chapter* 84 of the Session Laws of 1901, 
among other things provided that the Governor, Superintendent 
of Public Instruction, and Attorney General should be ex-officio 
members of the board of directors of the bureau ; that it should 
be the duty of the bureau to secure the enforcement of the laws 
for the prevention of wrongs to children and dumb animals; to 
assist in organizing societies and appointing agents for the en- 
forcement of laws' for the prevention of such wrongs, and to 
promote the growth of education and sentiment favorable to the 
protection of children and dumb animals. It also provided that 
the bureau should hold annual meetings at the State Capitol 
for the transaction of its business and the election of its officers, 
and for the consideration of questions relating to child and ani- 
mal protection, and that the bureau should make annual reports 
to the Secretary of State in regard to its work, which the Secre- 
tary of State should publish in pamphlet form and distribute to 
certain of the state and county officers, newspapers, state and 
educational institutions. It also provided that if the Humane 
Society should accept the provisions of the- act, they should cer- 
tify their acceptance to the Secretary of State and the State 
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Auditor, which, we assume, has been done immediately after the 
passage of the act. By subsequent legislation (see sees. 554 and 
558, Kevised Statutes of 1908) this bureau wa« further recognized 
by the legislature in having certain additional powers granted to 
them, and as long ago as* 1891 (see sec#. 604 and 606, Revised 
Statutes of 1908) the Colorado Htimane Society was recognized 
by the legislature, since it was pro.vided by section 604 that cer- 
tain fines should be paid to this society in aid of the benevolent 
objects for which it was incorporated, and by section 606 the 
County Court might appoint the society as guardian for an aban- 
doned child ; and even farther back in the history of the state^ — 
namely, in 1889 — it was provided that the officers of the Colorado 
Humane Society should have certain powers with reference to 
the administration of the laws relating to cruelty to animals (see 
Chap. 35, subdiv. 13, p. 568, Revised Statutes of 1908) . In 1901, 
1903, and 1905 appropriations were made to the State Bureau 
of Child and Animal Protection by the respective legislatures for 
the purpose of carrying out the provisions of the act of 1901, 
and said appropriations were made in each instance by a separate 
bill. In 1907, 1909, and 1911 appropriations were made by the 
legislature to this bureau, and all of these appropriations were 
made in the general appropriation bills and not by separate bills. 
The appropriation for 1911 and 1912 in the general appropriation 
bill of the Eighteenth General Assembly reads as follows*: 

"Section 21. Office of State Bureau of Child and Animal 
Protection. — 

1911 1912 Total 

Secretary, salary $1,800 |1,800 $3,600 

Clerk and Stenographer, salary 1,200 1,200 2,400 

Three State Officers, salaries 3,600 3,600 7,200 

Traveling expenses of State Officers. . 1,200 1,200 2,400 

So far as I have been advised up to this time, all of these 
appropriations since 1901 have been uniformly paid without 
protest, except that in 1908 former State Auditor Statler refused 
to pay certain moneys appropriated to the bureau, and was by 
the bureau mandamused in the District Court of the City and 
County of Denver and compelled to pay upon the order of the 
court. I shall refer to this litigation further on in this com- 
munication. 

Judge Lindsey cites the following sections of the Constitu- 
tion, which, he claims, have been violated by virtue of the appro- 
priation made and the powers given to the Colorado Humane 
Society as' the State Bureau of Child and Animal Protection, to- 
wit: 

Article V, section 25 ; 

Article V, section 34 ; 

Article XI, section 2; 

Article XY, section 2 ; 

Article V, section 32. 
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However, in the statements and briefs which he has sub- 
mitted he has based his arguments mainly on Article V, section 
34, and Article V, section 32, and analogous sections ; and a con- 
sideration of these two sections, therefore, in my opinion will 
determine the questions submitted as to this appropriation. 

Judge Lindsey also sets forth that the bureau through its 
officers have been exceeding their powers* under the law, and 
through its monthly publication, "Child and Animal Protection," 
attacks have- been made upon public men in the nation and the 
state which had nothing to do with the work of the bureau ; also, 
that this publication has been used to libel certain people un- 
justly, and to influence sentiment in certain ways ^tirely for- 
eign to the purposes and objects of the publication; and Judge 
Lindsey asks for a hearing with reference to thes« charges. If 
these charges are true, it is not only reprehensible on the part of 
those committing the acts complained of, but entirely unfair to 
the state officers who are in the minority on the board of di- 
rectors of the bureau, and whose names are used as ex-officio 
members of the bureau in its* monthly publication ; and any such 
conduct • should be discontinued. However, the fact that the 
bureau or any of its officers has abused its powers, or has com- 
mitted acts which it should not have committed, is not of itself 
sufficient to deprive it of any appropriations which have been 
properly and lawfully made to it, and the question of payment or 
non-payment of this' appropriation should rest on the considera- 
tion of its validity and constitutionality under the laws of the 
state, without respect to the efficiency or the discretion of its 
officers in administering the law. 

As stated before, the legal objections raised against this ap- 
propriation are based mainly on two sections* of the Constitu- 
tion, one of these being section 34, Article V, thereof, which pro- 
vides as follows : 

"No appropriation shall be made for charitable, industrial, 
educational or benevolent purposes, to any person, corporation 
or community not under the absolute control of the state, nor to 
any denominational or sectarian institution or association." 

It is contended that, inasmuch as the majority of the board 
of directors of this bureau or society are elected by the society 
without interference on the part of the state, and inasmuch as 
the ex-officio members of the board — namely, the Governor, At- 
torney General, and Superintendent of Public Instruction — are 
in the minority on the board, and therefore unable to control the 
policy, that the society or bureau is not under the absolute con- 
trol of the state, and therefore no appropriation can be, under 
the Constitution, made to it. 

This question is not one of first impression in this state, but 
has a;lready been passed upon, in my opinion, by our Supreme 
Court and by our District Court. 

In the case of The People ex rel. Richardson vs. Spruance, 
8 Colo., 530, it appears that the Colorado State Horticultural 
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Society, a private corporation incorporated under the laws of 
this state, was in 1883, by an act of the legislature, established as 
a Bureau of Horticulture. (See Session Laws of 1883, p. 210.) 
An examination of this act constituting this society as' the Bureau 
of Horticulture discloses that the act constituting the Colorado 
Humane Society the State Bureau of Child and Animal Pro- 
tection follows it very closely, with this difference, that while in 
the case of the Bureau of Horticulture the state had absolutely 
no representation on the board, in the case of the Bureau of 
Child and Animal Protection the state has* three of the executive 
officers as ex-officio members of the board. The act of 1883 with 
reference tg the Bureau of Horticulture also appropriated f 1,000 
annually to enable the bureau to carry out the provisions of the 
act. The Auditor refused to pay this sum of money to the bureau, 
and the bureau sought to mandamus him with reference to this 
appropriation. One of the grounds of demurrer to the petition in 
the mandamus wa« as follows* : 

"That the Society is not of that character which would au- 
thorize an appropriation of the moneys of the State in its sup- 
port, in that it is not shown to be a society or institution under 
the absolute control of the State." 

This ground of demurrer expressly rested upon section 34 of 
Article V of the Constitution, and the court, in disposing of the 
same, uses the following language, on page 533 : 

"The act of March 1883, relating to this society, constitutes 
it a ^bureau of horticulture,' a ^state bureau,' and subjects it to 
certain requirements, so as to clearly indicate an intention to 
make it a bureau or institution of the state, for the obvious bene- 
fit to be derived by the state therefrom. By said act and its ac- 
ceptance as aforesaid, it is brought under the control of the 
state, so far as the legislature has chosen to enact, and if not 
under its ^absolute' control in respect to the choice of officers and 
the detail of proceedings within the scope of its purposes, it cer- 
tainly may be subjected to such absolute control whenever the 
legislature so chooses. The said society is therefore, in our 
opinion, not within the constitutional inhibition referred to, and 
is constitutionally capable of receiving the benefits of such ap- 
propriation. We find nothing in the published reports of the 
society submitted for our inspection inconsistent with the legiti- 
mate purposes of the organization, the legislation relating there- 
to, or opposed to the views above expressed." 

In 1908 George D. Statler, State Auditor, refused to honor 
the voucher of the State Bureau of Child and Animal Protection, 
whereupon the bureau sought to mandamus him to issue a war- 
rant in payment of its appropriation. The mandamus suit wa« 
brought in the District Court of the City and County of Denver, 
before Hon. Carlton M. Bliss, judge of the District Court, and in 
that ca&e again the Attorney General, who represented the State 
Auditor, questioned the authority of the bureau to receive its 
appropriation, claiming that it was not constitutionally capable 
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of receiving the benefits thereof, and the Attorney General in 
that case, in his brief, expressly argues that, inasmuch as the 
bureau was not under the absolute control of the state, no appro- 
priation could be made to it. Judge Bliss- in his decision used 
this language with reference to this contention : 

"Under the authority of People v. Spruance, 8 Colo. 530-533, 
there can be no doubt that the relator is constitutionally capable 
of receiving the benefits of the appropriation, unless that case is 
considered wholly overruled by In re Continuing Appropriations 
192. I am of the opinion that the authority of the Spruance case 
so far as it relates i;o the constitutional capacity of the relator to 
receive the appropriation, is unaffected by the latter case. No 
such question was involved in the continuing appropriation case." 

In view of these two decisions, I am of the opinion that this 
office would not be authorized to do anything other than to follow 
the same until the Supreme Court in some other cases* announces 
a different doctrine. 

Section 32, Article V, reads as follows : 

"The general appropriation bill shall embrace nothing but 
appropriations for the ordinary expenses of the executive, legis- 
lative and judicial departments of the state, interest on the public 
debt, and for public schools. All other appropriations' shall be 
made by separate bills, each embracing but one subject." 

As stated before, appropriations to the bureau of 1901, 1903, 
and 1905 were made by separate act, while in 1907, 1909, and 
1911 appropriations to the bureau were made in the long appro- 
priation bill, and it is now contended that any appropriation to 
the bureau contained in the long appropriation bill is invalid, 
since it contravenes the section last above quoted. It is* con- 
tended that the bureau is not a part of the legislative, judicial, 
or executive department of the state government; also, that it 
was ruled in People vs. Spruance, supra, that an appropriation 
to a bureau of this nature must be made by a separate bill, and 
could not be included in the general appropriation bill. It will 
be noticied that in that case the appropriation was not at- 
tempted to be made in the a:eneral appropriation bill, and the 
language of the court that it could not be so included might be 
subject to the criticism that it was oMter dictum. In one com- 
paratively recent case, and in one case much later than the 
Spruance case, the Supreme Court of this state has seen fit to 
define what is and what is not a part of the executive branch of 
the government. In Parks vs. The Soldiers' and Sailors' Home, 
22 Colo., 86-96, the Supreme Court says : 

"We shall not extend this opinion beyond the case pre- 
sented, and for the purposes of this case it is sufficient to say 
that every officer of this state who holds his position by election 
or appointment, and not by contract, and^ whose duties are de- 
fined by^ statute, and are in their nature continuous, and relate 
to the administration of the affairs of the state government, and 
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whose salary is paid out of the public funds, is a public officer of 
either the legislative, executive or judicial department of the 
government, and may in the discretion of the legislature prop- 
erly have his salary included in the general appropriation bill, 
and have the appropriation therefor take rank accordingly, and 
as* the priority attaches not to the form of the act making the 
appropriation, but to the office, the priority of a particular ap- 
propriation will not be jeopardized if made by a separate act. 
Moreover, as the officers established by the constitution and 
those created by authorized legislative authority are usually re- 
quired to keep offices, records, papers, etc., it is evident that ex- 
penses for these and like items may also be provided for as a 
part of the ordinary expenses of the legislative, executive and 
judicial departments of the government." 

In The People ex rel. Alexander vs. The District Court, 29 
Colo., 182, Mr. Justice Steele, in delivering the opinion of the 
court, on page 192, says: 

"It will be conceded that the state board of assessors is one 
part of the executive department, as defined by the constitution, 
but it cannot be seriously contended that it is not part of the 
executive branch of the state government, in the comprehensive 
sense in which executive is used when government is divided into 
three distinct branches. It was conceded in argument that the 
judicial department should not interfere by injunction with the 
governor, who is the head of the executive department, but it 
was contended that the state board of assessors is not part of the 
executive department within the meaning of our constitution, 
and that the section of our constitution which provides for non- 
interference by one department with another does not apply to 
the case at bar. Under the law of 1901 the duties of the state 
board of assessors are defined, and it is a most important part 
of the machinery of the state for the assessment of property. 
In the comprehensive sense of the term, the state board of assess- 
ors is a part of the executive branch of the government, because 
it is not part of the judiciary, w^hich construes the laws, nor a 
part of the legislative department, which makes the laws, and 
because it is charged with the detail of carrying the laws into 
effect and securing their due observance." 

It can at least be' argued in favor of the bureau that it is 
charged with the detail of carrying the laws into effect and se- 
curing their due observance; therefore, that it is part of the ex- 
ecutive branch of the government, and from the two decisions 
cited last above, there is ground for the argument that the bu- 
reau is a part of the executive branch of the government. 

Under these circumstances, and in view of the fact that the 
bureau has been provided for with appropriations from the state 
for the last ten years, all of which have been paid up to this 
time, and inasmuch as the last three legislatures have made ap- 
propriations in the general appropriation bill, those of 1907 and 
1909 having been paid without question, I am of the opinion that 
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anyone seeking to question the validity of this appropriation 
should do so by an action in court, and until so raised you are 
authorized to continue the payment of this appropriation. 

In your letter you have also asked for advice with reference 
to the appropriation made to the State Historical and Natural 
History Society. This society was first recognized by our legisla- 
ture in 1879, and an appropriation was made in that year for its 
benefit, and since said time appropriations have been made by 
the various legislatures and have been uniformly paid, so far as 
I have been able to determine. 

Under these circumstances, this* society having been recog- 
nized by the state and appropriations made to it for over thirty 
years, and the points of law being identical with those already 
discussed, I am of the opinion that you are authorized to con- 
tinue the payment of this appropriation until your right to do so 
is questioned in a court of competent jurisdiction. 

Very sincerely yours', 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 651.) 

July 22, 1911. 

To the Public Examiner. 

By Mr. Stuart. 

In re: Duty of county officers to pay over fees to county treasurer. 

All county officers whose salaries are paid out of the fees collected may 
retain the fees until their salary is paid before they are required to 
turn over the excess to the county treasurer. 

Deputies* salaries can be paid only out of the fees, but whether they are 
to receive their salary through the county treasurer, or may take 
it out of the fees in excess of the principal officer's salary, is not 
decided. 

There is no penalty for the failure of the board of county commissioners 
to make monthly reports, but they may be mandamused to do so. 



Mr. H. J. Leddy, 

Public Examiner, 

State House, Denver, Colorado. 

Dear Sir: Your inquiry of the 7tli has been gi\^n careful 
consideration. 

You asked for our construction of section 2554 of the Revised 
Statutes of 1908, as bearing upon the duty of county officers to 
pay over to the county treasurer the fees collected by their re- 
spective offices. 

This provision was enacted as section 32 of the Salary Act 
passed by the General Assembly in 1891. In 1895 the Supreme 
Court, in the case of Airy vs. The People, 21 Colo., 144, in con- 
struing this section held that, in order to reconcile it with section 
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15 of Article XIV of the Constitution, it must be interpreted as 
requiring each county oflBcer to turn over to the county treasurer 
only those fees of his office that are above and in excess of the 
amount of his salary. In other words, the fees collected up to 
the amount of said officer's statutory salary were the property of 
the officer, and under the provisions of section 15 of Article XIV 
of the Constitution the General Assembly was without power to 
compel such officers to pay the same into the county treasury; 
but all sums in excess of the amount of the officers' salaries were 
subject to legislative control, as expressed in said section 22. 
This holding has been approved in the following cases : 

Adams vs. The People, 25 Colo., 535. 

Cooper vs. The People, 28 Colo., 87. 

Jefferson County Bank vs. Lanius, 11 Colo. App., 344. 

Blanchard vs. Countv Commissioners, 15 Colo. App., 
412. 

Attorney General's Report, 1907-8, p. 76. 

We therefore conclude that it is the law today that each 
county officer, whose salary is paid by statute out of the fees, per- 
quisites, and emoluments of his office, may retain the same as his 
property until his salary is paid thereby; that section 2554 of 
said Revised Statutes does not operate upon said fees until the 
same exceed the amount of the salary of the county officer col- 
lecting the same. 

Your second question asks if said officers may also retain 
said fees in an additional amount sufficient to pay the salaries 
of their deputies. 

We have to advise you that this is an undecided question. 
The Airy case does not cover it, nor has our attention been called 
to its determination by the Supreme Court. Section 17 of said 
Salary Act of 1891 provides for the payment of deputies and as- 
sistants to county officers. This section now appears as section 
2580, Revised Statutes. We understand that it has been cus- 
tomary to pay said deputies out of the fees of their respective 
offices before making any transfer of the funds to the county 
treasury. To a certain extent the wording of said sections 2554 
and 2580 may be said to justify such a procedure. Section 2580 
provides that the deputies therein specified shall be paid out of 
the fees of the office where they are employed, excepting employes 
of the assessor and of the county superintendent, which two offi- 
cers are paid directly from the county treasury and not from the 
fees of their respective offices. (See sections 2574 and 2575, Re- 
vised Statutes.) 

It seems to be the theory of the law that, in those cases 
where county officers are paid from the fees of their office, their 
deputies are also paid from such fees. But whether the deputy 
has to receive his salary through the county treasury, or may 
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take it direct from the amount of said fees in excess of tli^ prin- 
cipal oflBcer's salary, will have to await determination by a court 

of review. '' .'^i 

We are of the opinion, however, that all those deputies enume- 
rated in section 2554, according to the provision thereof which 
specifies that they "shall be paid out of said funds and no others" 
(which is not attacked in the Airy case), can be paid only from 
the fees collected by their respective offices, whether said fund 
remains in their office or is in the hands of the county treasurer, 
designated as the "fee fund" of their particular office. 

You next ask in regard to the monthly reports to the chair- 
man of the board of county commissioners by county officers re- 
quired by section 2552 of said Revised Statutes, aiid inquire what 
redress the county commissioners have on the failure of the county 
officers to make such reports. 

This provision was enacted as section 20 of said S-alary Act 
of 189-1, and is discussed in the Airy case. That opinion clearly 
announced that its determination in regard to the amounts of 
money required to be turned over to the county treasurer must 
not be understood as having any effect upon the monthly reports 
required from the county officers. It is our opinion that the law 
today requires such monthly reports from each county officer 
enumerated in said section 2552, but, as is stated in the Airy case, 
the said section fails to provide a penalty for the violation of 
said section, and the act does not make such failure to report a 
crime or misdemeanor. However, we believe that, under a proper 
set of facts, the county commissioners can compel said county 
officers by mandamus to make said reports. 

Yours very truly, 

BENJAMIN GRIFFITH, 

Attorney General. 

By THEODORE M. STUART, Jr., 

Assistant Attorney General. 



(Opinion Book 4, p. 695.) 

August 11, 1911. 

To the State Auditor. 

By Mr. Griffith. 

In re: Expenses of state officers outsi e of the state. 

The state is not liable for such expenditures, unless expressly author- 
ized by the laws relating to each particular department.. 



Hon. M. A. Leddy, 
Auditor of State, 

Denver, Colorado. 

Dear Sir: A day or so ago you called my attention, by 
letter and otherwise, to several questions i)ending in your office 
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which ftlate to the authority of different state officers to attend 
conventions and gatherings in the interest of their departments, 
held outside of this state, and to be reimbursed for their expenses 
on such trips from funds appropriated to their departments by 
the legislature. 

I have in mind, in this connection, the following instances: 

The Commissioner of Mines, Mr. Henahan, who desires to 
attend the First Annual Mine Safety Demonstration, which is to 
be held at Pittsburg in October ; 

Also, the inquiry as to whether a member of the Insurance 
Department may attend the convention to be held at Milwaukee ; 

Also, as to whether the State Coal Mine Inspector may at- 
tend a convention at Duluth ; 

Also, as to whether a member of the State Board of Health 
may attend some gathering in regard to that department outside 
of the state; 

Also, whether the State Dairy Commissioner may attend a 
meeting of the National Pure Food and Dairy Convention in 
Duluth, on the 21st of ths month. 

It may be stated generally that there is no statute applying 
to all officers of the state, whereby they may attend conventions 
and gatherings outside of the state at the expense of the state, 
and the authority for any such expenditures must be found in 
the laws relating specifically to the different departments. 

I have in mind instances where such authority is expressly 
given; and other instances have come to the attention of this 
office where no such authority was given in the laws relating 
to their departments. 

It was decided in Carlile vs. Hurd, 3 Colo. App., 11, that 
authority for such expenditures must be expressly conferred, and 
cannot rest on presumptions and arguments ab inconvenienti. 

1 have not before me the laws of the Eighteenth General 
Assembly affecting these different departments; but after an 
examination of the statutes relating to these departments prior 
to the Eighteenth General Assembly, I am unable to find specific 
authority for the officers of these departments to attend conven- 
tions and like gatherings in other states. 

I appreciate the importance to the state of permitting its 
officers to attend these gatherings, where they may gain much 
valuable information with .reference to their departments; but, 
as stated before, in the event of the statutes not expressly con- 
ferring authority to travel outside of the state, I am of the opin- 
ion that the case of Carlile vs. Hurd, above cited, is controlling, 
and should be your guide until other statutes are enacted, or 
until the courts shall order you to issue a warrant for such ex- 
penses'. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 
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(Opinion Book 4, p. 698.) 

August 11, 1911. 

To the State Auditor. 

By Mr. Griffith. 

In re: House Bill No. 386, relating to game and fish. 

This act went into effect at midnight, August 4, 1911. 

The present commissioner is not entitled to the increase in salary under 

this act. 
The salaries of the deputy commissioner and the deputy game wardens 

are not changed by the act. 
The salaries of the clerk, the superintendent of the state fish hatcheries, 

and the assistants are not within the inhibition of the Constitution 

relating to increase of salaries, and so are governed by this act and 

the long appropriation bill. 



(Opinion Book 4, p. 710.) 

August 16, 1911. 

To the Warden of the State Penitentiary. 

By Mr. Griffith. 

In re: The removal and trial in anjther jurisdiction for another offense 

of one serving a sentence in the penitentiary, and the procedure 

therefor. 

A person can be removed from the penitentiary and tried in another jur- 
isdiction upon a writ of hj.beas corpus o • an analogous writ directed 
to the warden. 



Mr. Thomas J. Tynan, 

Warden of the State Penitentiary, 
Canon City, Colorado. 

Dear Sir : I have your favor of August 14, in \yhich you ask 
for advice from this office with reference to the case of Angelina 
Garramone, who is now serving a sentence in the penitentiary on 
a charge of forgery and uttering. She was convicted in the Dis- 
trict Court of the City and County of Denver on or about January, 
1911. An original information has just been filed in the District 
Court of the County of Jefferson charging her with murder, and 
the District Court of that county has ordered a capias to issue to 
the sheriff of Jefferson County, commanding him to take the body 
of Mrs. Garramone and produce her forthwith in court. There 
was also filed in the District Court of Jefferson County a petition 
of the district attorney, showing the circumstances of Mrs. Gar- 
ramone's custody, and asking that the court enter an order direct- 
ing the warden of the State Penitentiary to deliver the prisoner to 
the sheriff, and the District Court has entered that order, which 
order, together with the capias, is now in the hands of the sheriff 
of Jefferson County. 

You desire to know whether you are authorized upon this or- 
der to turn over the body of this woman to the Jefferson County 
officers. The sheriff has been in this office the greater part of the 
day with papers, ready to start for Canon City, and inasmuch as 
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your letter was just received this morning, we have not had as 
much time as we should like to look into this matter, but, on ac- 
count of the urgency of the situation, we deem it wise to take the 
matter up and write you at his time. 

Two questions are presented: first, whether one serving a 
term in the penitentiary can be legally removed therefrom and 
tried in another jurisdiction than that in which he was sentenced, 
and for another offense ; second, if the first question is answered in 
the affirmative, what is the proper procedure to pursue to get the 
defendant into court for trial ? 

In answer to the first question we will say that, after an ex- 
amination of the authorities, it seems clear that a person can be 
removed from the penitentiary and tried in another jurisdiction 
than that in which he was committed, and for another offense. 
The trend of all the modern decisions is to this effect, and we be- 
lieve it is the law in this state today. The leading case in this 
proposition is that of Rigor vs. The State, 101 Md., 466 ; also. State 
vs. Keefe, a Wyoming case reported in 98 Pac, 122. 

The difficulty in this matter is in answering the second ques- 
tion; that is to say, as to just the proper procedure to pursue in 
order to present the defendant to the court for trial. Under the 
method now pursued by the District Court of Jefferson County, 
the sheriff has a capias for the defendant, and the order directs 
that he take her body, and that you deliver her body to him until 
the conclusion of the present proceedings, by trial or otherwise, 
when she is to be returned to you to serve out her present term. 
The authorities are not as clear as they might be with reference to 
the proper procedure, but we believe the weight of authority to be 
that the procedure should be that the District Court of Jefferson 
County, by writ of habeas corpus or some analogous writ, should 
direct and command you to appear in court with the defendant 
for an arraignment or trial, as the case may be. If, after she was 
arraigned, it would be impossible to try her immediately, then she 
would still remain in your custody, and you would take her back 
to the penitentiary, when you would again return with her for 
trial in pursuance of another writ, if necessary, and after the trial 
you would again take her to the penitentiary. In this way it 
seems to us that she would remain in vour custodv, instead of be- 
ing turned over absolutely to the Jefferson County authorities, 
and, as stated before, we believe that the better practice is this 
way. In fact, a statute of the State of Colorado (sec. 2938, Re- 
vised Statutes, 1908) provides, among other things, as follows : 

"Any person if committed to any prison or in custody of any 
officer, sheriff, jailer, keeper or other person or his under officer or 
deputy, for any criminal or supposed criminal matter, shall not 
be removed from the said prison or custodj^ into any other prison 
or custody unless it be by habeas corpus or some other legal writ/' 

It seems to us that this emphasizes the advisability of some 
writ in this matter in the nature of a writ of habeas corpus or 
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analogous thereto, which would command you to bring the de- 
fendant to Golden, and by which you would be subject to the 
orders of the court as to her appearance there, at the same time 
permitting the custody of the defendant to remain with you. 

In this connection we note that the case of Rigor vs. State, 
above cited, was one in which the defendant was brought into 
court in the custody of the warden of the penitentiary, upon a 
writ of habeas corpus issued at the instance of the State's Attor- 
ney. A preliminary motion was filed objecting to the party being 
brought from the penitentiary for trial for another offense, the 
court overruling the motion, and then a writ of habeas corpus 
Tvas again issued directing the warden of the penitentiary to 
produce the defendant before the court for trial on the indictment 
which was pending against him. 

In the case of State vs. Keefe, cited above, it is said : 

"Except for the purpose of testifying, habeas corpus or some 
similar legal proceeding is necessary to compel a convict's attend- 
ance in court and where his presence is sought to try him upon 
another charge, the writ or order will be analogous to, or serve 
the same purpose as the common law writ of habeas corpus ad 
prosequendum." 

In State vs. James Wilson, 38 Conn., 126, it is held that the 
proper process for obtaining jurisdiction of the person of the 
prisoner who is confined in prison under sentence, in order to try 
him for another offense, is the writ of habeas corpus directed to 
the keeper of the prison, specifying the purpose for which he is 
wanted, and commanding the keeper to have him before the court. 

We have noticed other cases in which a writ analogous to that 
of habeas corpus was used, but in which no particular discussion 
was made on the point, and still other cases where the method 
of procedure is not particularly discussed. It merely appears 
that the defendant was brought into court from the penitentiary, 
and while we are not prepared to say that the method employed 
by the District Court of Jefferson County is vitally objectionable, 
yet, from an examination of the cases, we think that the method 
outlined by us as above would be the better one to follow, and 
particularly in view of the fact that this method will permit the 
custody of the defendant to remain with you, rather than to have 
her custody turned over absolutely for any given time to other 
authorities. 

We have taken the liberty of forwarding a copy of this letter 
to Judge McCall for his advice and suggestions, and if,* after 
looking into the authorities, he is of the opinion that the pro- 
cedure as outlined above would be more advisable, and some writ 
is delivered to the sheriff in accordance therewith for service 
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upon you, we will be willing to advise you to obey the writ and 
produce Mrs. Garramone to the court. 

Very sincerely yours^ 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book ^, p. 742.) 

August 21, 1911. 

To the State Game and Fish Commissioner. 

By Mr. Griffith. 

In re: House Bill No, 386, relating to increase of traveling expenses. 

The commissioner and the deptuy are entitlca to the increased traveling 
expenses provided in the act, as they do not come within the inhi- 
bition as to increase or decrease of salaries during a term of office. 

The salaries and expenses of deputy game wardens may be paid out of 
the game cash fund. 

The salaries of chief game wardens are governed by this act and the 
long appropriation bill. 



(Opinion Book 4, p. 746.) 
August 25, 1911. 
To the Public Examiner. 
By Mr. Lee. 

In re: Right of county to compel treasurer to issue one certificate for 
several tracts bid in at tax sales. 

1. The county would seem to have the same right as any other pur- 
chaser at a tax sale to demand that the county treasurer issue but 
one certificate for various parcels of property sold to it. 

2. The county treasurer may not advertise for sale tax certificates held 
by the county. 

3. Fees for such advertising wrongfully exacted by him should be re- 
funded. 



Hon. H. J. I^ddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir: I have your letter of recent date, inquiring 
whether the county can compel the treasurer to issue one certi- 
ficate for several traits of land which it bids in at tax sales. 

I can see no reason why the provisions of section 5723 of the 
Revised Statutes of Colorado, 1908, would not apply to the 
county as well as to any other purchaser at such sale. Under 
that section is found the following : 

"'If any purchaser shall become the purchaser of more than 
one parcel of property, the whole shall, at his request^ be included 
in one certificate." 
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The county would, thei'efore, seem to have the right to de- 
mand that* the treasurer issue but one certificate for the several 
tracts sold. 

Your letter also contains the following further inquiry : 

"After the county holds tax certificates, can the treasurer 
advertise them every year, and each year charge the county for 
issuing new certificates and advertising these certificates for 
sale?" 

1 know of no provision of law under which the treasurer can 
advertise for sale tax certificates held by the county. If the 
treasurer has done this, a demand upon him for advertising fees 
wrongfully exacted by reason thereof ought to cause him to return 
the amount so collected, upon its being demonstrated to him that 
he had no authority for his action. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By ARCHIBALD A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 759.) 

September 1, 1911. 

To the Commissioner of Insurance. 

By Mr. Lee. 

In re: Soliciting insurance by mail. 

1. Soliciting insurance by mail in states wherein an insurance company 
incorporated in Colorado is not licensed does not require the revoca- 
tion of its authority to do business in Colorado, under the provisions 
of Section 3115, Revised Statute of 1908. 

2. The construction ordinarily given to statutes restricting the right of 
foreign corporations to "do business" is that those words mean the 
establishing of a branch or agency within the state, and the actual 
and continued transaction of business there. 

3. It has been repeatedly held that the negotiation of insurance by mail 
was not a transaction of business within the state where the com- 
pany is not resident. 

4. Any policies issued as a result of such soliciting by mail by a Colo- 
rado company would be considered as made in Colorado, and the 
policies and business of the company are subject to the supervision 
of the Insurance Department, through which the interests of Colo- 
rado can be protected. 



(Opinion Book 4, p. 769.) 

September 2, 1911. 

To County Superintendent of Schools, E. M. Freeman. 

By Mr. Lee. 

In re: Status of school district divided by creation of new county.- 
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1. A school district is a body corporate. Where there is no provision 
in the act creating a county, for the division of a school, district or 
the formation of a new district therefrom, and no such intention 
may be gathered from the act, the district must be held to retain its 
identity. 

2. It must be regarded as a joint district, and its business handled in 
the manner provided for conducting the affairs of joint districts, by 
section 5911, Revised Statutes of 1908. 



(Opinion Book 4, p. 774.) 

September 7, 1911. 

To the State Meat Inspector. 

By Mr. Talbot. 

In re: Authority of inspector to destroy unwholesome meat. 

It is the duty of the State Veterinary Surgeon and the State Meat and 
Slaughterhouse Inspector to destroy all unwholesome meat, danger- 
ous to public health, even if the same has been O. K.'d by another in- 
spector. 



(Opinion Book 4, p. 794.) 

September 6, 1911. 

To Mr. W. G. Haning. 

By Mr. Stuart. 

In re: Fishing license. 

No person not a citizen of the United States and a bona-flde resident of 
Colorado shall engage in fishing in this state without a non-resident 
hunting and fishing license. 



(Opinion Book 4, p. 819.) 
September 16, 1911. 
To the Commissioner of Insurance. 
By Mr. Lee. 

In re: Right of insurance company to invest in stock of private corpora- 
tions. 

1. The statute provides that the surplus moneys of insurance companies 
may be invested- in or loaned upon the pledge of the bonds or other 
"evidences of indebtedness" of solvent, dividend-paying corporations 
other than mining corporations, provided that the current market 
value thereof during the continuance of such "loans" shall be at least 
20 per cent more than the sum "loaned" thereon. 

2. The connection in which the language of the statute is used would 
seem to indicate a legislative intent that the investment* of surplus 
as well as capital and other funds should be by way of loans amply 
secured, rather than by way of investment — always more or less 
speculative — in the capital stock of any corporation. 

3. Corporate stock is but an evidence of the interest in a particular cor- 
poration, and a right to a proportionate share of such dividends as 
may be declared, and in any division of the assets of the company at 
the winding up or dissolution thereof. There is no pledge or liabil- 
ity upon the part of anyone to absolutely and unconditionally pay to 
the holder of the corporate stock any sum of money or any property 
whatever. 

4. A share of stock is in no sense a debt or an evidence of indebted- 
ness. Insurance companies are not authorized to invest their sur- 
plus in the stock of private corporations. 
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(Opinion Book 4, p. 827.) 

September 19, 1911. 

To the State Auditor. 

By Mr. Griffith. 

In re: Appropriation of $6,000 for the John Eisner mineral collection. 

This appropriation should be paid out of the CsEpitol Building Fund be- 
fore the transfer of $150,000 from said fund is made to the Internal 
Improvement Permanent F^nd. 



(Opinion Book 4, p. 834.) 
September 22, 1911. 
To the State Treasurer. 
By Mr. Griffith. 

In re: Internal Improvement Permanent Fund, and House Bill No. 425, 
Senate Bill No. 561, Senate Bill i>(o. 54, and Senate Bill No. 427. 

The above bills all make appropriations for internal improvements, such 
as roads, bridges, viaducts, etc., buc as they do not specify any par- 
ticular fund, they must be ppid out of the general or ordinary fund, 
and not out of the Internal Improvement Permanent Fund. 



Hon. Roady Kenehan, 

State Treasurer, 

Denver, Colorado. 

Dear Sir : I have your letter of September 18, in which you 
make inquiries as to whether certain appropriations made by the 
Eighteenth General Assembly may be paid out of the Internal 
Imrovement Permanent Fund. 

The bills in question are House Bill No. 425, Senate Bill No. 
561, Senate Bill No. 54, and Senate Bill No. 427, all of which 
make appropriations for internal improvements, such as roads, 
bridges, viaducts, etc. 

An examination of these bills discloses that the money is ap- 
propriated out of any money or funds in the treasury not other- 
wise appropriated. The language making the appropriation does 
not specify any particular fund out of .which the moneys are to 
come, and you ask whether, under these circumstances, the money 
can be taken from the Internal Improvement Permanent Fund. 

An examination of the acts of the Eighteenth General As- 
sembly, as well as of previous* assemblies, will show that a great 
many of the appropriations are made in language identical with 
the above, without specifying any particular fund, and, inasmuch 
as I understand that the practice has always been to consider 
such language as making an appropriation out of the general or 
ordinary fund of the state — that is to say, a fund which may be 
drawn upon for any lawful purpose, and which is* not confined 
to particular purposes such as the Internal Improvement Fund, 
which must be expended only for internal improvements; the 
School Fund, which can be expended only for the support of 
common schools, and the Capitol Building Fund, which is ordi- 

(6) . 
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narily applied to the maintenance of the Capitol building — it 
would seem to me that, such general language being used by the 
legislature, it must be presumed, in the absence of any showing 
to the contrary, that it was not their intention to divert moneys 
from a particular or specific fund; for in that case the fund 
should be designated in definite and certain language, so there 
would be no ambiguity as to what fund is meant. 

I have found no decision of the courts which would sustain 
the position that, under such general language as is used in the 
bills named, the money could be drawn from the Internal Im- 
provement Fund, on the theory that the improvements contem- 
plated were internal improvements. On the contrary, I believe 
that where no particular fund is designated, the general or ordi- 
nary fund of the state is meant. 

Under the circumstances, therefore, I am unable to advise 
you that the moneys appropriated by the bills mentioned can be 
paid out of the Internal Improvement Permanent Fund. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 839.) 

September 25, 1911. 

To the County Clerk, Denver. 

By Mr. Lee. 

In re: Issuance of hunting Ucense. 

1. The purpose of the statute requiring hunting licenses is to provide 
a check upon and a record of persons who may be entitled to engage 
in hunting or fishing within the state. This would be impossible if 
unofficial, irresponsible persons were permitted to issue licenses indis- 
criminately. The statutes make no reference to the issuance of hunt- 
ing licenses or the performance of other dudes by any persons other 
than the State Game and Fish Commissioner and the various county 
recorders, and no other persons are authorized to issue such license. 



(Opinion Book 4, p. 847.) 
September 26, 1911. 

To Secretary State Board of Stock Inspection Commissioners. 
By Mr. Griffith. 

In re: Senate Bill No. 255, relating to the State Board of Stock Inspection 
Commissioners. 

The act went into effect at midnight, August 4, 1911, but the railroads 
have until November 30, 1911, to comply with the act. 

This act is not at fault with reference to ground on which the 1902 act 
was held unconstitutional. 



ATTORNEY GENERAL OF COLORADO 163 

(Opinion Book 4, p. 859.) 
October 2, 1911. 
To the Governor. 
By Mr. Talbot. 

In re: Requisition — difference between forgery and uttering a forged in- 
strument. 

In an application for a requisition for a person charged with the crime 
of forgery, the facts and circumstances set out must be such as to 
show that the forgery was committed, and this must be sworn to 
before a magistrate. A deputy clerk of a criminal court is not a 
magistrate, nor Is a notary public. A magistrate is an oflScer empow- 
ered to issue a warrant. 



(Opinion Book 4, p. 874.) 
October 6, 1911. 
To the Governor. 
By Mr. Griffith. 

In re: Permanent School Emergency or Call Fund (Session Laws of 
1911, Chapter 61). 

The act is constitutional, and the appropriation may be used for "school 
facilities," such as current and running expenses, including teachers' 
salaries, and rent for a building for a schoolhouse in case of destruc- 
tion or condemnation of the regular building, but not for the purchase 
of sites or buildings for school districts. 



Hon. John F. Shafroth, 
Governor of Colorado, 

Denver, Colorado. 

Dear Sir : Pursuant to request of the committee consisting 
of Helen M. Wixson, State Superintendent of Public Instruction, 
John F. Shafroth, Governor of Colorado, and Benjamin Griffith, 
Attorney General, having charge of the Permanent School Emer- 
gency or Call Fund, as established by Chapter 61 of the Session 
Laws of 1911, asking for my opinion with reference to the validity 
of this act, and the proper expenditure of moneys thereunder, 
in view of our constitutional provision relating to the expendi- 
ture of school funds — to-wit, section 3 of Article IX of the Con- 
stitution, and in view of the Enabling Act for Colorado, in re- 
sponse thereto, from the limited time that I have had at my dis- 
posal in this matter, I beg leave to submit the following: 

Section 3 of Article IX of the Constitution is as follows : 

"The public school fund of this state shall forever remain 
inviolate and intact ; the interest thereon, only, shall be expended 
in the maintenance of the schools of the state, and shall be dis- 
tributed amongst the several counties and school districts of the 
state, in such manner as may be prescribed by law. No part of 
this fund, principal or interest, shall ever be transferred to any 
other fund, or used or appropriated, except as herein provided. 
The state treasurer shall be the custodian of this fund, and the 
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same shall be securely and profitably invested as may be by law 
directed. The statfe shall supply all losses thereof that may in 
any manner occur." 

The sections of the Enabling Act which are necessary to con* 
aider are section 7, which reads as follows : 

"The sections numbered sixteen and thirty-six in every town- 
ship, and where such sections have been sold or otherwise dis- 
posed of by any act of congress, other lands equivalent thereto 
in legal sub-divisions of not more than one quarter-section, and 
as contiguous as may t>e, are hereby granted to said state for 
the support of common schools." 

Also section 14, which reads as follows: 

"That the t^vo sections of land in each township herein 
granted for the support of common schools shall be disposed of 
only at public sale and at a price not less than two dollars and 
fifty cents per acre, the proceeds to constitute a permanent school 
fund, the interest of which to be expended in the support of com- 
mon schools. 

From an examination of these provisions it will be seen that 
by the constitutional provision the interest only on the school 
fund may be expended in the maintenance of the schools of the 
state, and that this interest is to be distributed among the sev- 
eral counties and school districts of the state in such manner as 
nmy he prescribed by law. And by the provisions of the Enabling 
Act it is provided that the proceeds from the sale of school 
lands shall constitute a permanent school fund, the interest of 
which is to be expended in the support of common schools. 

It will be noticed that the act in question, Chapter 61 of the 
Session Laws of 1911, provides that J40,000 is appropriated from 
the General School Income Fund, which we assume is the fund 
represented by the interest earned on the permanent school funds 
of the state, and this money is set over by the act into a Perma- 
nent School Emergency or Call Fund ; and it is provided by sec- 
tions 4 and 5 of said act as follows: 

"Section 4. When on account of unavoidable misfortune or 
casualty any Public School District in this* state is in financial 
distress and the special school tax and apportionment of the 
school funds are not sufficient to provide proper and necessary 
school facilities in such school district, the Superintendent of 
Public Instruction may with the approval and consent of the 
Governor and Attorney General order the payment from the 
^Permanent School E!mergency or Call Fund' to such public 
school district of such an amount as may be necessary to provide 
necessarv school facilities in said Public School District. 

"Section 5. Payments shall be made from the Termanent 
School Emergency or Call Fund' only upon the presentation of 
sufficient and satisfactory evidence that the School District mak- 
ing application for relief under the provisions hereof is by rea- 
son of unavoidable misfortune or casualty, in financial distress 
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and that the Special School tax and apportionment of School 
funds are not sufficient to provide proper and necessary school 
facilities in such Public School District, and that such financial 
distress will continue for at least one School year unless relieved 
under the provisions hereof. 

Viewed entirely from the constitutional aspect above re- 
ferred to, I have been unable to find any authority that would 
indicate that it is violative of the Colorado Constitution. It seems 
to accord with section 3 of Article IX of the Constitution, which 
provides that the working school fund shall be distributed among 
the several counties and school districts in the state, "in such 
manner as may be prescribed by law." It seems that the effect 
of this act is to withdraw from the working school fund the 
amount of the appropriation provided for in the act, so that, 
when the State Treasurer notifies the State Superintendent of 
Public Instruction of the amount of working school fund, he 
should deduct the amount of this emergency fund. 

With this exception, the act in question makes no change 
whatever in the present method of the annual distribution of the 
school income fund. It seems to be merely a further statute pro- 
viding for distribution "in such manner as may be prescribed by 
law." 

Further, it does not seem that this act is' a violation of sec- 
tion 25 of Article V of the Constitution, forbidding special laws 
"providing for the management of common schools." 

Fuller vs. Heath, 89 111., 296 (313), 

It does not seem that the act would be condemned as class 
legislation, because it opei*ates fully upon all school districts that 
are brought within its provisions. 

Referring to the question as to, what the moneys appro- 
priated by this act may be expended for, we find that the act 
itself provides that "school facilities" may be provided from the 
moneys appropriated. This term has* been defined in State vs. 
Cave, 53 Pac, 300 (203). 

As already noted, the Enabling Act provides that the in- 
come from the school fund is to be used for the support of the 
common schools. The state takes its grants of land from the 
United States government, as an ordinary trustee, and is* charged 
with the full performance of the trust; namely, the application 
of the funds to the trust purposes. It has been held that "sup- 
port of schools" does not include the building of a schoolhouse. 

Roach vs. Gooding, 11 Idaho, 245. 

The building of new schoolhou&es and the purchase of school- 
house sites do not come within the term "support of the common 
schools." 

Sheldon vs. Purdy, 17 Wash., 140. 

Board etc. vs'. McMillan, 12 N. D., 280. 
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Under these holdings, it would not seem proper for a school 
district in financial distre&'s to use this emergency fund for the 
building of a schoolhouse. That, it seems, would have to be pro- 
vided from tax levies or bond sales. 

However, from the foregoing it does not seem that the act 
is invalid, for the reason that the moneys appropriated cannot 
be used to build schoolhouses. It seems to us that the appropria- 
tion can be used for any purpose not inimical to the trust under 
which Colorado uses the school income fund and to the Colorado 
Constitution, and to that extent it may be expended in securing 
any school facility. It seem to us that it may be used to meet 
all current and running expenses, including teachers' salaries, 
and also the rent of a building for a schoolhouse in case of a 
destruction or condemnation of the regular building; in short, 
that it may be used to assist a distressed district in. operating 
its school system, in furnishing suitable and proper education to 
its school population, but that it should not be used in purchas- 
ing sites and buildings for school districts. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 896.) 

October 6, 1911. 

To the State Institutions Committee, Soldiers' and Sailors' Home. 

By Mr. Lee. 

In re: Admission of Confederate soldier. 

It is necessary for any applicant for admission to establish his honor- 
able service in a specified army, which would justify an honorable 
discharge. 

It is not necessary to have discharge papers. 



Hon. Alfred Durfee, 

Chairman, Committee on State Institutions, 
Florence, Colorado. 

Dear Sir: Your letter of September 15 to the Governor, 
concerning the admission of a Confederate soldier to the Soldiers' 
and Sailors' Home under the provisions of an act to amend sec- 
tion 6037 of Chapter 126 of the Revised Statutes, found at page 
600 of the Session Laws of 1911, has been referred to me. 

I note that the commander of the Home requires an honor- 
able discharge, and you refer in your letter to discharge papers. 
I do not know, of course, whether the commander had discharge 
papers in mind when he wrote his letter, but, in any event, such 
papers would not seem to be necessary. 

" ^Discharge' will, in the absence of contrary evidence, be 
held to be honorable." 

Brockton vs. Uxbridge, 138 Mass., 292. 
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Under the terms of the act, however, it would seem to be 
necessary for any soldier to establish satisfactorily his service 
in a particular army, and that the same was honorable, and that 
the facts as to his service would justify an honorable discharge. 
Some legal proof of this other than the statement of the individ- 
ual might very properly be demanded by those in charge of the 
Home. 

In fact, I do not see how anyone could be admitted, under 
the provisions of the act, unless some proof of honorable service 
in one of the armies designated, entitling him to an honorable 
discharge, could be made. 

Any opinion on this subject, however, would seem to be un- 
necessary in view of the statement contained in the last sentence 
of the letter of the commander of the Home, to the effect that it 
is now "full up to the limit." 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By A. A. LEE, 

Deputy Attorney General. 



(Opinion Book, p. 913.) 

October 9, 1911. 

To the PubUc Examiner. 

By Mr. Lee. 

In re: Commission on collections for "Forest Reserve Fund." 

The county treasurers are entitled to only 1 per cent for receiving 
moneys other than taxes, ana this provision applies to the payments 
provided for by Chapter 3 of the Session Laws of 1911, requiring the 
payment to county treasurers of the moneys to which their counties 
may become entitled under the so-called "Appropriation Act of Con- 
gress." 



Hon. H. J. Leddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir: I have your letter of September 20, inquiring as 
to the proper rate of commission to be allowed to the county 
treasurer on collections belonging to the "Forest Reserve Fund." 

I presume by this fund you mean those payments provided 
for by Chapter 3 of the Session Laws of 1911, which provides that 
moneys to which the various counties of the State of Colorado 
may become entitled under the so-called Agricultural Appropria- 
tion Act of Congress shall be paid to the various county treas- 
urers. 

If so, I am of the opinion that that clause of section 2537 of 
the Revised Statutes, 1908, which allows the county treasurer 



168 BIENNIAL REPORT 

1 per cent "for receiving all moneys other than taxes in counties 
of every class" would apply, and his compensation would be 
limited to 1 per cent upon such moneys. 

Very truly yours, 

BENJAMIN GRIFiFITH, 

Attorney General. 

By A. A. LEE, 

Deputy Attorney General. 



(Opinion Book 4, p. 924.) 

October 14, 1911. 

To the State Board of Equalization. 

By Mr. Lee. 

In re: Corrections of assessment of railroad property. 

1. A letter or complaint by the assessor of tha City and County of Den- 
ver, protesting against the assessments by the board of certain rail- 
road properties, upon the ground that they are erroneous and in 
some respects illegal, having endorsed upon it the statement that 
the board of county commissioners concurs therein and asks that it 
be filed on behalf of such board, signed by the chairman, while not 
technically sufficient, might be presumed to be the complaint of the 
board under the provisions of section 5634, Revised Statutes of 1908, 
in the absence of a showing to the effect that such complaint is not 
in reality made by the authority of such board of county commis- 
sioners. 

2. The board meets on the first Monday of October for the purpose of 
equalizing assessments, and it is also authorized at that time to cor- 
rect any error or mistake made by it in assessing property. 

3. If the board at its October meeting has had called to its attention, 
in any manner or form^ errors or mistakes in its appraisement of 
the property which the law provides it shall assess, it is authorized 
to correct such error or mistake. 

4. A narrow or restricted meaning should not be given to the authority 
to correct errors, and it seems in accord with the general purpose 
and intent of the statute to permit the board to reassess or to assess 
omitted propety, the clear intention being that all property subject 
to assessment by the board should be by it assessed as fully and cor- 
rectly as possible. 



(Opinion Book 4, p. 933.) 
October 19, 1911. 
To the Public Examiner. 
By Mr. Griffith. 

In re: Assessment of general tax and irrigation district tax on the same 
land. 

Th^ above two taxes are assessed under different laws, and for general 
taxing purposes each acre of land should be assessed at its actual 
value, while for irrigation district tax purposes each acre of land in 
the district must be assessed at the same value per acre, and the as- 
sessor may set any value with any tax levy sufficient to furnish 
revenue for th3 needs of the district. 



ATTORNEY GENERAL OF COLORADO 169 

Hon. H. J. Leddy, 
Public Examiner, 

Denver, Colorado. 

Dear Sir: I have your favor of October 18, in which you call 
attention to the assessor of Sedgwick County, who assesses lands 
in irrigation districts at a uniform valuation of |40 per acre for 
irrigation district tax purposes only, while for general tax pur- 
poses the land is assessed at f20 or under; and you ask whether 
an assessor can make a distinction of this kind. 

In reply thereto, it is unnecessary to cite any law to the 
proposition that for general taxing purposes each acre of land is 
required under the law to be assessed at its actual value. Hence, 
different parcels of land are assessed at different values, in ac- 
cordance with the value of each particular tract. When, however, 
we come to assessing lands in irrigation districts, for the purpose 
of making the levy against the same for the irrigation district 
tax only, we find that an entirely different method is provided for 
by the statute. 

The assessor is I'equired, under the law, to assess each acre 
of land in the district at the same value per acre, for the reason 
that under the law each acre of land is burdened with the same 
amount of debt for district purposes as every other acre in the 
district. In other words, the obligations of the district are dis- 
tributed equally over all of the acres of the district, and, as stated 
above, the assessor is required to place the same value for district 
purposes on each acre of land. Hence, this assessment for irriga- 
tion district purposes must necessarily be an arbitrary one, be- 
cause we know, as a matter of fact, that parcels of land in irri- 
gation districts vary greatly in value, owing to the amount of 
improvements thereon, the lay and quality of the land, etc. ; but, 
so far as the district itself is concerned, every acre bears the 
same burden, and, for this reason, it matters not, in making this 
arbitrary assessment, whether the assessor should assess a par- 
ticular acre for irrigation district purposes at one dollar or at 
|100, since, if the assessment is low, a very high tax levy is re- 
quired in order to make all of the acres of the district furnish 
revenue equivalent to the needs of the district; while, if a very 
high value per acre is fixed by the assessor, then a lower tax levy 
is necessary to furnish the required district revenues. 

Under these circumstances, I am of the opinion that it is 
immaterial what assessment the assessor fixes for irrigation dis- 
trict purposes. The reason for an assessment at all, I take it, is 
that it is an established rule of lav/ that, in order to collect a 
tax, there must first of all be an assessment, and, without an 
assessment, no levy can be made for the collection of the tax. 
Hence, inasmuch as all of the acres in the district bear uniform 
burdens, it becomes necessary that the assessment of each acre 
for irrigation district purposes be the same. 
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The section of the statutes which controls with reference to 
assessment for irrigation district purposes is 3458, Revised Stat- 
utes of 1908, which reads as follows : 

"It shall be the duty of the county assessor of any county 
embracing the whole or a part of any irrigation district, to assess 
and enter upon his records as assessor in its appropriate column, 
the assessment of all real estate, exclusive of improvements, situ- 
ate, lying and being within any irrigation district in whole or in 
part of such county. Immediately after said assessment shall 
have been extended as provided. by law, the assessor shall make 
returns of the total amount of such assessment to the county com- 
missioners of the county in which the oflSce of said district is 
located. All lands within the district for the "purposes of taxa- 
tion under this act shall he valued hy the assessor at the same 
rate per acre," (Italics ours.) 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 4, p. 940.) 

October 25, 1911. 

To the Public Examiner. 

By Mr. Anderson. 

In re: Salaries of county commissioners. 

The salary of county commissioners for counties of the second class is 
$5 per day for each day spent in the performance of their duties as 
commissioners, and 10 cents per mile traveled to and from place of 
meeting. 

In counties having 100,000 inhabitants or more the salary is $150 per 
month. 



Hon. H. J. Leddy, 
Public Examiner, 
Denver, Colorado. 

Dear Sir : We have your letter of September 21, 1911, wherein 
you inquire concerning the salary per annum of county commis- 
sioners in counties of the first two classes, and particularly 
whether the salary of county commissioners in second-class coun- 
ties is limited to $1,500 or other maximum amount per an^ium. 

In reply, we beg leave to state that the salary of county com- 
missioners for counties of the second class is stated by section 
2576 of the Revised Statutes -of Colorado, 1908, to be five dollars 
($5.00) per diem for each day spent in the performance of their 
duties as commissioners , and ten cents (10c) per mile for distance 
actually traveled in going to and returning from the place of 
meeting. We know of no provision limiting the salary in second- 
class counties to $1,500 per annum, since the amount of salary 
depends on the number of days spent in the performance of duty. 
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Section 1192 of the Revised Statutes of Colorado, 1908, is 
section 1 of Chapter 145, Session Laws of 1907, an act concerning 
county commissioners in counties having a population of one 
hundred thousand or more inhabitants (Session Laws, ,1907, p. 
319), and would, in our opinion, seem to repeal so much of section 
2576 as relates to salaries in counties having one hundred thou- 
sand inhabitants or more. The result is that the salary in such 
counties is made f 150 per month. 

The foregoing is independent of any consideration of com- 
pensation for the chairman of the board as superintendent of the 
poor, or of penalties for absence of any members from meetings 
of the board. 

Very truly yours, 

BENJAMIN GRIFFITH. 

By FREDERICK D. ANDERSON, 
' Assistant Attorney General. 



(Opinion Book 4, p. 943.) 

October 25, 1911. 

To the State Land Board. 

By Mr. Mothersill. 

In re: Investment of school funds in bonds of irrigation districts. 

1. School funds must be securely and profltahly invested. 

2. The statute provides that school funds may be invested only in 
bonds of an irrigation district which are a first lien on the district. 

3. The State Land Board may be authorized by the legislature to direct 
the investment of school funds. 

4. The State Treasurer is ctustodian of school funds, but such funds may 
be invested as directed by the legislature. 

5. * The powers of State Land Board are noi changed by amendment of 

section 9, Article IX, of Constitution (Laws, 1909). 



(Opinion Book 4, p. 956.) 

October 25, 1911. 

To the State Dairy Commissioner. 

By Mr. Griffith. 

In re: Session Laws of 1911, Chapter 112. 

An unexpended balance of an appropriation for a fiscal year may be 
transferred at the expiration of such fiscal year to the fund from 
which such appropriation was drawn. 

Temporary deputies can be paid only out of the appropriation for the 

fiscal year. 
The fee of $1.00 for a permit should be paid to the State Treasurer. 

Wherever dairy products are sold, or are oftered for sale, inspection 
should be made and permit issued upon payment of fee to State 
Treasurer. , 
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'(Opinion Book 4, p. 976.) 

October 23, 1911. 

To the Public Examiner. 

By Mr. Anderson. 

In re: Tax sales and certificates of purchase. 

A county may purchase at tax sales, when there are no bidders, and may 
take certificates of purchase; but a county cannot take a tax deed. 

A county may sell its certificates of purchase at their face value, or, by 
order of its board of commissioners, may sell the certificates at less 
than the face value. 

There is no remedy to collect delinquent taxes other than by tax sales. 



(Opinion Book 4, p. 984.) 
November 2, 1911. 
To the Commissioner of Insurance. 
By Mr. Lee. 

In re: United States Hospital Association — Is contract a policy of in- 
surance? 

1. A contract of insurance is an agreement by which one party for a 
consideration promises to pay money or its equivalent, or to do some 
act of value, to the other, upon the destruction or injury of some- 
thing in which the other party has an insurable interest. 

2. There are five essential features of an insurance policy: (1) the 
subject-matter; (2) the risk insured against; (3) the amount or ex- 
tent of insurance; (4) the duration of risk; (5) the premium. 

In the contract under consideration (1) the subject-matter of the con- 
tract is the life or health of the so-called "principal;" (2) the risk 
insured against is his illness; (3) the amount of the insurance is 
the payment of hospital, medical and surgical expenses, in accordance 
with the conditions of the agreement; (4) the duration of the risk 
corresponds with the period during which the insured shall continue 
to pay his premiums; (5) the premium is the entrance fee plus the 
monthly payment. The contract is in all of its essential features an 
insurance contract, and the company must be regarded as an insur- 
ance company. 



(Opinion Book 5, p. 3.) 

November 3, 1911. 

To the Public Examiner. 

By^Mr. Anderson. 

In re : Boards of county commissioners. 

1. County commissioners are entitled to actual expenses for viewing 
roads in performance of their duties, but are not entitled to mileage. 

2. The Colorado Constitution, Article XIV, section 6, and the Revised 
Statutes of 1908, sections 1190, 1191, 1194, and 1195, and People ex rel. 
Jones vs. Carver, 5 Colo. App., 156, define what constitutes a meeting 
of a board of county commissioners. 

3. County commissioners are not entitled to mileage to and from their 
home each day during a session which is continuous for several days. 



(Opinion Book 5, p. 8.) 

November 3, 1911. 

To the Public Examiner. 

By Mr. Anderson. 

In re : Extra compensation of county clerk for making reports. 
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The fee charged by the county clerk, as clerk of the board of county Com- 
missioners, for making the semi-annual reports of such board is a fee 
of the office of county clerk and not of the clerk personally 

The statutes do not provide for any fees to the office of the county treas- 
urer for making any reports. 



(Opinion Book 5, p. 10.) 
November 2, 1911. 
To the Public Examiner. 
By Mr. Anderson. 

1. The board of county commissioners has implied authority to install a 
new system of keeping records and accounts in county offices. 

2. The county clerk, as clerk of the board of county commissioners, may 
receive as a fee of his office $5 per day for each day actually employed 
installing such system. 

3. No additional fees or salary is provided for the county treasurer or 
judge of the County Court for such additional services. 



(Opinion Book 5, p. 13.) 
November 3, 1911. 
To the Public Examiner. 
By Mr. Anderson. 

« 

A county treasurer cannot appoint himself his own deputy or clerk and 
draw additional salary as such. 



(Opinion Book 5, p. 45.) 

November 14, 1911. 

To the Board Capitol Managers. 

By Mr. Griffith. 

In re: House Bill No. 210. 

Where an act makes an appropriation of a fixed sum, and then appro- 
priates parts of the total for different purposes, and the sum of the 
specific appropriations is less than the total, the Auditor and Treas- 
urer are advised to pay out only the specific appropriations. 



(Opinion Book 5, p. 55.) 

November 15, 1911. 

To the State Railroad Commission of Colorado. 

By Mr. Griffith. 

The State Railroad Commission is authorized under the Session Laws of 

1910 to call for an annual report from the railroads. 
Sleeping-car companies are not common carriers under the Colorado laws. 



(Opinion Book 5, p. 80.) 

November 21, 1911. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: Annual premium contract. 

1. A policy of insurance providing that "the premium is cents 

per week," and also that "in part consideration of the issuance of this 
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'policy to the insured and the permission granted to pay for same in 
installments, the company reserves the option of deducting from the 
indemnity of any claim the unpaid portion of the annual premium/' 
must be regarded as an annual premium contract, and the reserve 
should be 50 per cent of the gross premiums to be paid for one full 
year. 
2. A policy providing for a burial benefit in the event of the death of the 
insured resulting from disease only, makes the same a contract of life 
insurance, and may not be issued by a company authorized to do only 
health and accident business. 



(Opinion Book 5, p. 85.) 

November 15, 1911. 

To the State Coal Mine Inspector. 

By Mr. Talbot. 

In re: Employment of children under age in mines. 

It is the duty of the State Inspector of Coal Mines, when he becomes 
aware that an employe under the age of sixteen years is working in 
and around coal mines, to request the removal of said employe at 
once, and to report the facts to the State Factory Inspector and to the 
district attorney of the proper district. 



(Opinion Book 5, p. 114.) 
December 6, 1911. 

To the State Meat and Slaughter-House Inspector. 
By Mr. O'Connor. 

In re : Power of the State Meat and Slaughter-House Inspector to make an 
inspection of plants in cities, over the objection of the city inspector. 

1. The charter of the City and County of Denver is authorized by Article 
XX of the Constitution. 

2. Said amendment and said charter were intended to give the city full 
authority over its government, on matters of local concern. The 
inspection of mea.t and slaughter-houses is not a matter of purely local 
concern, but the general public of the entire state is concerned in and 
affected by such matters. 

3. The charter or ordinances of the city cannot and do not divest the state 
inspector of full and complete jurisdiction to enforce the laws of the 
state in that regard within the limits of the City and County of Denver. 



(Opinion Book 5, p. 137.) 
December 7, 1911. 
To the State Engineer. 
By Mr. Griffith. 

In re: Senate Bill No. 531, Session Laws of 1911, Chapter 155, relating to 
division engineers and their salaries. 

Appointees under the old law are not affected as to salaries or terms of 
office by the new law, which specifically amends the old law and did 
not take effect until the appointments under the old law were made. 



(Opinion Book 5, p. 151.) 

December 11, 1911. 

To the County Superintendent of Schools. 

By Mr. O'Connor. 

In re: Reports of school-teachers to county superintendents of schools. 
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1. Section 5880, Revised Statutes of 1908, makes it the duty of the county 
superintendent of schools to report to the State Superintendent of 
Public Instruction, which reports shall contain data; these data to be 
obtained through the secretary of the school board from the teachers. 

2. Under section 5995 the school-teacher is required to keep a daily 
■ register, as shall be required by the Superintendent of Public Instruc- 
tion, and to make certain statistics. 

3. Where a teacher fails or refuses to furnish such data, it would be 
proper for the county treasurer to refuse to pay the warrant, his duty 
being, under sectiou 5900, Revised Statutes of 1908, to pay legally 
drawn warrants. 

4. It is a part of every teacher's contract that she perform the duties 
imposed upon her by the statutes of the state, among which is the 
making of reports and furnishing the statistics required. 



(Opinion Book 5, p. 154.) 
December 13, 1911. 

To the Chairman of the Auditing Board. 
By Mr. Griffith. 

In re: Contingent and incidental expenses of the office of Civil Service 
Commission. 

The Auditing Board is authorized to appropriate the moneys to the Civil 
Service Commission from the emergency fund, for the purposes of its 
contingent and incidental expenses. 



(Opinion Book 5, p. 179.) 

December 15, 1911. 

To the Governor. 

By Mr. Talbot. 

In re: Changing classification of towns. 

When the Secretary of State complies with section 6533, Revised Statutes 
of 1908, in making a statement showing that certain incorporated 
towns will he entitled to the election of officers and to be organized 
• into cities of the second class, the proper authorities of such incor- 
porated towns are authorized to make and publish all necessary ordi- 
nances for such city of the second class. 



(Opinion Book 5, p. 203.) 
December 20, 1911. 
To the Governor. 
By Mr. O'Connor. 

In re: Jurisdiction of the city boiler inspector of the city of Denver over 
the State Capitol Building. 

1. The State Board of Capitol Managers has full power and authority 
over the Capitol Building. 

2. The city boiler inspector of the City and County of Denver has no 
power, authority, or jurisdiction to interfere with the discretion of 
the State Board of Capitol Managers concerning the kind or condi- 
tion of steam boilers which said board maintains in the said building. 

3. As to what the authority of the city may be over the State Capitol 
Building, once said building is completed and the completion has been 
proclaimed by the State Board of Capitol Managers, and that body has 
been discharged, we express no opinion. 
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(Opinion Book 5, p. 224.) 

December 29, 1911. 

To the State Boiler Inspector. 

By Mr. O'Connor. 

In re: Authority of State Boiler Inspector in cities. 

1. The State Boiler Inspector has no authority to inspect boilers in cities 
which have, by valid ordinance, provided for boiler inspection, and 
have created a city boiler inspector to make such inspection. 

2. The jurisdiction of the State Boiler Inspector over boilers in cities is, 
by the terms of the statute, section 6317, Revised Statutes of 1908, 
divested when a city passes an ordinance regulating boiler inspection, 
and creating the office of boiler inspector to enforce said orcUnance. 



(Opinion Book 5, p. 232.) 
December 29, 1911. 
To the Secretary of State. 
By Mr. O'Connor. 

In re: Authority of Secretary of State to furnish rooms for Court of Ap- 
peals. 

1. The State Board of Capitol Managers has full power over the State 
Capitol Building, in the furnishing of furniture, fixtures, and supplies 
to all offices therein. 

2. The act of the legislature creating the Court of Appeals, and making 
it the duty of the Secretary of State to furnish the rooms for said 
court, does not divest the Board of Capitol Managers of their general 
powers and duties in that respect. The act requiring the Secretary of 
State to furnish said rooms made no appropriation to defray the ex- 
pense of the same, and the Secretary of State has no fund from which 
he may legally pay for said furniture. 

3. In our opinion, it is the duty of the State Board of Capitol Managers 
to furnish the court-room and chambers of the Court of Appeals. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir: I have before me your esteemed inquiry of the 
21st inst., wherein you ask for an interpretation of the language 
in the act of the Eighteenth General Assembly creating the Court 
of Appeals, as follows: 

"It shall be the duty of the Secretary of State to provide 
said court and the judges thereof with suitable rooms, stationery 
and other equipment in like manner as the Supreme Court and 
judges thereof are provided therewith.^' 

Section 6156, Revised Statutes of 1908, makes the Secretary 
of State custodian of the property of the state, ichen no other 
provision is made. 

Sections 6163 and 6167, respectively, make it his duty to 
advertise for bids to provide necessary furniture, stationer3\ fuel, 
light, etc., required by the legislative and executive departments 
of the state, and the Supreme Court, for the ensuing two years ; 
and, further, to procure suitable apartments for the Supreme 
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Court, legislative and executive apartments, and have the same 
supplied with furniture and other articles as may be required. 
Each of these sections was enacted at. a time when the state did 
not have a capitol building, and when the business of the state 
and offices were maintained in rented property. 

Later in our history, when our legislature decided to build 
a capitol building, a Board of Capitol Commissioners was created, 
a special tax levy was provided, and a capitol building fund was 
created. Into this fund this levy was to.be paid, and provision 
was made for paying it out for building and furnishing the 
capitol. 

By Section 451, Revised Statutes of 1908 (Laws of 1897, 
132), the present Board of Capitol Managers was created. The 
following language appears in said section: 

"The care and control of the capitol building and grounds 
ishall be with the Board of Capitol Managers." 

It was made the duty of the board to report to each General 
Assembly, making a full statement of all contracts and dis- 
bursements. 

Section 462 in part provides that — 

"All disbursements of the fund known as the Capitol Build- 
ing Fund for the construction of the capitol building, shall be 
made by said Board of Managers in regular session, for all labor 
j>erformed, work done or material furnished." 

Section 471 provides for a mill levy annually until the com- 
pletion and furnishment of the State Capitol Building, for the 
purpose of aiding the construction and furnishing of the same. 

Section 451, Revised Statutes of 1908, also provides : 

"Said Board shall continue until the entire completion and 
furnishing of said capitol building, and shall announce by proper 
proclamation the same as accepted by and through said Board 
on behalf of the State, and thereafter said Board shall cease to 
exist." 

Is the Capitol Building entirely completed and furnished? 
We know of no announcement of the board to that effect, which 
announcement is imposed on the board as a duty, upon the entire 
completion and furnishing of the building ; and if we examine the 
successive biennial reports 'of the board, wherein they point out 
unfinished matters and ask appropriations therefor, and the acts 
of succeeding legislatures which have granted the requests of the 
board by making the appropriations recommended, and also pro 
viding for the clerical help of the board, and placing appropria 
tions for the maintenance and furniture of the building in charge 
of the board; and if we take into consideration ine continued 
levy and collection of the special mill levy for the completion and 
furnishing of the building, it would seem that the legislature and 
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the executive departments of the state have recognized and do 
recognize the existence of the board and its authority in caring 
for and controlling the building. 

The Eighteenth General Assembly, which created the Court 
of Appeals, and in said act used the language which you ask us 
to interpret, made the following appropriations from the Capitol 
Building Fund. They are, respectively: Chapter 12, for main- 
tenance for December, 1910, and January, February, and March, 
1911, Chapter 13, for plastering and fire-proofing sub-basement, 
decorative lighting of grounds, and repaving walks and drives; 
Chapter 14, for maintenance and support of the building and 
grounds, and for replacing old furniture and carpets, and sup- 
plying new furniture in the various departments of the Capitol 
Building, when required, for the years 1911 and 1912 ; and Chap- 
ter 68, making an appropriation of $200,000 for the completion 
and furnishing of the State Museum, for the construction of a 
tunnel between said museum and the Capitol Building, and for the 
installation of a complete heating, lighting, and power plant, for 
the service of both the Capitol Building and the museum building. 

We do riot think it can be presumed that the use of the 
language in question in the Court of Appeals act was intended to 
repeal the law creating the Board of Capitol Managers, or divest 
them, while they exist under the law, of any of their powers or 
duties. The language is : "in like manner as the Supreme Court 
and judges thereof are provided therewith." The legislature is 
presumed to know that the custom has been and is now for the 
Board of Capitol Managers to provide rooms and furniture for 
the Supreme Court, and that this was not done by the Secretary 
of State, and that the Supreme Court, like other departments, 
secures its stationery and office incidents through requisitions 
on the Auditing Board, as provided by this very same legislature, 
since section 32 of Chapter 17, Session Laws of 1911 ("long ap- 
propriation bill"), makes an appropriation of $4,000 to the Su- 
preme Court for stationery, supplies, etc., and by Chapter 76, Ses- 
sion Laws of 1911, this very appropriation is placed directly un- 
der the charge of the Auditing Board. 

The question also arises, if the Secretary of State is to fur- 
nish the chambers of the Court of Appeals at this time, as pro- 
vided by the Court of Appeals act, has the legislature made an ap- 
propriation for this purpose, and empowered the Secretary of 
State to issue a voucher expending the same? The only appropri- 
ations made for the furnishing of the Capitol Building are those 
above enumerated, which are made out of the Capitol Building 
Fund, and the appropriation made in Chapter 14 is the only one 
we find made "for the purpose of replacing old furniture and car- 
pets and supplying new furniture when required in the various 
departments," and it is provided therein that — 
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"The auditor of state is hereby authorized and directed to 
issue certificates of indebtedness for all claims duly audited and 
certified by the Board of Capitol Managers." 

No doubt the language empowering the Secretary of State 
to furnish the apartments of the Court of Appeals, as provided 
by the act, is to be given a meaning and its proper effect. The 
act was unquestionably drawn by able lawyers, who, so far as pos- 
sible and applicable, used the same provisions of law, with refer- 
ence to salaries, accommodations for the court, etc., as were used 
in creating and providing for the Supi'eme Court. By making 
the Secretary of State the officer to look after the court's needs 
in certain respects, it might well have been intended that, if dur- 
ing the existence of the court the Board of Capitol Managers 
should go out of existence, as provided by law, there would still 
be an officer whose duty it would be to provide for the needs of 
the court without further amendment of the law in this respect. 
In other words, if, as provided by law, the board ceases to exist, 
then all of the various provisions cited as to the Secretary of 
State become operative as being the permanent provisions of the 
law which respect to such matters, the powers of the board being 
merely temporary as heretofore set out. 

We conclude, then, that until the board ceases to exist, as 
provided by law (and, in view of the present state of legislation, 
as well as contemporaneous construction thereof by the executive 
branch of the government, we do not feel authorized or empow- 
ered to advise you that it does not exist), we are unable to ad- 
vise you that there is any fund available, not under the control of 
the board, upon which any requisition honored by you could be 
paid. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General ; 

CHARLES O'CONNOR, 
First Assistant Attorney General. 



(Opinion Book 5, p. 270.) 
January 25, 1912. 
To the State Board of Health. 
By Mr. O'Connor. 

In re: Conflict of authority between the State Board of Health and local 
health officer, in quarantine matters. 

1. When the local health officer quarantines parties, the State Board of 
Health has no authority to remove the quarantine, even though it be 
convinced that the local health officer has committed an error of 
Judgment. 

2. In determining whether a place or persons residing therein are sub- 
ject to quarantine, the local board of health, or local health officer, has 
plenary power. The State Board of Health may act only where the 
local board of health fails or neglects to do so in a proper case. 
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(Opinion Book 5. p. 288.) 
January 30, 1912. 
To the State Engineer. 
By Mr. Mothersill. 

In re: Certificate of investment of school funds in bonds of irrigation 
district. 

1. No official records kept by any state officer showing plans, specifica- 
. tions, contracts, and maps of any -irrigation district. 

2. State Engineer to examine such contracts, maps, etc., wherever they 
may be found duly authenticated. 

3. State Engineer may give certificate required under section 5198, Re- 
vised Statutes of 1908, providing irrigation works of any district sub- 
stantially fulfill the purposes for which the system was originally 
designed. 



(Opinion Book 5, p. 291.) 

To the Public Examiner. 

By Mr. Griffith. 

In re: Salary of the State Inspector of Oils. 

The present Oil Inspector was appointed in 1909, under the law of 1899, 
and the Senate refused to confirm his reappointment on May 6, 1911, 
so that he is now holding over under his original term, and is entitled 
to the fees of the office as provided by the law of 1899, and is not re- 
stricted by Chapter 180 of the Session Laws of 1911. 



(Opinion Book 5, p. 329.) 

February 28, 1912. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: Legality of stockholders' meeting. 

1. The election of directors and all other action taken at a stockholders' 
meeting where 80 per cent of the stock was voted under proxies not 
filed as required by the by-laws of the company, are illegal, and a 
stockholder may sue to set the same aside. 

2. Our statute does not expressly provide any regulations for voting by 
proxy, and while such right cannot be taken away or curtailed by a 
by-law, nevertheless, the by-laws may prescribe that proxies shall be 
filed with a particular officer or within a stated time, and such by-law 
is as binding on stockholders as any public law of the land. 



Hon. W. L. Clayton, 

Commissioner of Insurance, 
Denver, Colo. 

Dear Sir: I have your letter of February 26, inquiring as 
to the legality of a stockholders' meeting of a Colorado insurance 
company, in which 80 per cent of the stock was voted under 
proxies held by the president and not filed with the secretary, as 
provided by a section of the by-laws, reading as follows: 

"Stockholders may be represented by proxy, but no vote by 
proxy shall be cast without the power of attorney authorizing the 
same, which shall have been filed with the secretary at least ten 
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days prior to the meeting at which such vote is offered. No one 
can vote a proxy unless he is a stockholder." 

No right to vote by proxy existed at common law. The vot- 
ing was required to be done in person. 

Thompson on Corporations, sec. 875. 

Our statute does not expressly provide any regulations for 
voting by proxy. The provisions regulating the holding of stock- 
holders' meetings mention proxies, as follows : 

"Elections of directors or trustees shall be made by sucn of 
the stockholders as shall attend for that purpose, either in person 
or by proxy, provided a majority of the stock issued shall be rep- 
resented, and if a majority of such stock shall not be represented, 
such meeting may be adjourned by the stockholders present for a 
period not exceeding sixty days after any one adjournment. 

"When it is found that a majority of stock is represented at 
such meeting or adjourned meeting, the stockholders shall pro- 
ceed to nominate the number of directors * * * Each stock- 
holder shall have the right to vote in person or by proxy for the 
number of shares owned by him or her." 

Revised Statutes, 1908, sec. 865, p. 365. 

It will be seen that the statute merely recognizes the right 
to vote by proxy, and while it is manifest that such right cannot 
be taken away or curtailed by any by-law of the corporation, nev- 
ertheless, "the corporation may prescribe the manner in which the 
proxy shall be executed ; it may require acknowledgment, or that 
it shall be filed with a particular officer, or within a stated time 
preceding the election." 

Thompson on Corporations, sec. 878. 

This has been done in this case by means of the by-laws 
above quoted, and such by-law is as binding on stockholders as 
any public law of the land. 

lOCyc, 351. 

Kent vs. Mining Co., 78 N. Y., 159, 179. 

Cummings vs. Webster, 43 Me., 192, 197. 

Harrington vs. Benevolent Ass'n, 70 Ga., 340. 

It appears from your letter that the requirements of the fore- 
going by-law were not observed, in that the proxies were not filed 
with the secretary, as therein required. The stockholders them- 
selves, I assume, of course, were not present in person. Conse- 
quently, a majority of the stock was not legally represented at 
the meeting; and inasmuch as the statute authorizes nomination 
and election of the directors only when a majority of the stock 
is represented, there could be iio legal election. 

The voting of proxies not filed in accordance with the pro- 
visions of the by-laws was, in my opinion, an illegal, unauthorized 
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vote, and would authorize a stockholder to sue to set aside the 
election and enjoin the directors so elected from acting. 

3 Clark and Marshall on Corporations, pp. 320, 325, 

326. 
In the Matter of the Long Island Ry. Co., 19 Wend., 
39. 

In re Argus Printing Co., 1 N. D., 435. 

The election of directors, and all resolutions or actions de- 
cided upon through the vote of this stock represented by unfiled 
proxies, are, therefore, in my opinion, illegal. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General, 

By A. A. LEE, 

Deputy Attorney General. • 



(Opinion Book 5, p. 348.) 

March 5, 1912. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: Sample policies. 

1. The department may prevent the distribution of a sample policy by a 
company not authorized to do business in the state. 

2. If the insurance company is not authorized to do business in the state, 
it is not authorized to issue any form of policy, nor to have any form 
passed upon for the approval of the department. 

3. The Commissioner would be warranted in interfering and preventing 
the representation that such policy is issued by such company. 



(Opinion Book 5, p. 353.) 
March 6, 1912. 

To the Insurance Commissioner. 
By Mr. Lee. 

In re: Investment of capital in preferred stock of local industrial com- 
pany. 

1. Preferred stock is not an authorized investment for the capital of an 
insurance company, or the funds accumulated in the course of its 
business. 

2. Nor can the surplus be so invested. A provision in the preferred- 
stock certificate that such stock should be a charge upon the assets 
of the corporation prior to the common stock, and that no bonds or 
additional preferred stock should be issued while the present issue of 
preferred stock shall remain outstanding, does not make such preferred 
stock an evidence of indebtedness within the meaning of the statute. 

3. The preferred stockholders are, upon a distribution of the assets of the 
corporation, entitled to nothing until its creditors are first fully paid, 
and such a clause does not make the preferred stockholders creditors 
of the corporation. 



ATTORNEY GENERAL OB^ COLORADO 183 

(Opinion Book 5, p. 358.) 
March 7, 1912. 

To the Deputy District Attorney, Sterling, Colorado. 
By Mr. Stuart. 

In re: Sections 2746 and 2833, Revised Statutes of Colorado, 1908, being 
part of the B^sh and Game Law. 

Any person hunting or shooting any game, whether protected by law or 
not, must first secure a license. 



S. E. Naugle, Esq., 

Deputy District Attorney, 
Sterling, Colorado. 

Dear Sir: The letter signed by yourself and W. L. Tur- 
man, county attorney of Logan County, asking our interpreta- 
tion of two sections of the Fish and Game Law, was duly re- 
ceived and has had our attention. 

You ask a joint interpretation of sections 2746 and 2833 of 
the Revised Statutes of Colorado, 1908, bearing upon the ques- 
tion of whether siich sections forbid a person hunting rabbits 
without a license. 

Section 2746 of the Revised Statutes of Colorado, 1908, 
which is a part of the Fish and Game Law passed in 1899, pro- 
vides : 

"As used in this act, and unless otherwise specifically re- 
stricted or enlarged, the word game includes all the quadrupeds 
and birds, and the word fish includes all the fish (except white 
salmon, suckers, carp and squaw fish) mentioned herein', and 
now or hereafter within this state and not held by private own- 
ership legally acquired." 

« 

Section 2833, as it exists at the present time, is a part of 
the Game and Fish Law passed in 1909 (p. 390, S. L., 1909), and 
is now in force, as follows: 

"No person shall shoot or engage in hunting game ♦ * ♦ 
whether protected hy law or not, or in fishing for any fish pro- 
tected by law without first having procured a license therefor 
as hereinafter provided, and having at the same time such 
license in his possession; nor shall any person lend, sell, give 
or assign his license or any coupon belonging thereto except 
when game is disposed of as permitted by law, in which case 
proper certificate must accompany it." 

For the purpose of the present inquiry, it is material to 
note that said section 2833, as enacted in 1903, and as the same 
appears in the Revised Statutes of Colorado, 1908, provides: 
"No person shall shoot or engage in hunting any game protected 
'by latv without having first procured a license," etc. ; and that the 
section, as amended in 1909, and as now in force, strikes the 
words "protected by law," above underlined. This change 
clearly points out the intent of the General Assembly in enact- 
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ing said amendment of 1909, which intent, we believe, is to pro- 
hibit any person from shooting, or engaging in hunting, any 
game without due license therefor. It is our opinion that the 
kind of game hunted is not material, but that the General As- 
sembly meant by said amendment that any person engaging in 
shooting or hunting any game whatsoever must procure and 
carry a due license therefor. 

This construction is strengthened by the further wording 
of section 2833, as amended, whereby it is necessary for a per- 
son engaged in fishing for any fish "protected by law" to have 
a license. 

Thus the General Assembly has been careful to separate 
the licenses and say that a hunting license is necessary whether 
the game hunted is protected by law^ or not, but that a fishing 
license is necessary only when fishing for those kinds of fish pro- 
tected by law. Had the General Assembly intended to require 
a hunting license only from those persons engaged in hunting 
game protected by law, it would have said so as specifically as 
it did in referring to fishing licenses: 

It is material to note here that neither section 2746, nor 
section 2833 as amended in 1909, was amended by the Fish and 
Game Law passed in 1911. 

We therefore conclude that the definition of the word 
"game," as set forth in section 2746, does not control said sec- 
tion 2833, as amended, in determining whether a hunting license 
is required, and it is our opinion that any person who shall 
shoot or engage in hunting, any game, whether protected by 
law or not, must first secure a due license therefor., as provided 
by law. 

We trust that this letter will give you, in a clear manner, 
our opinion on this question, and if the publication thereof 
would be of assistance to you in enforcing the Fish and Game 
Law, we have no objection to such publication. 

Yours very trulj, 

BENJAMIN GRIFFITH, 

Attorney General. 

By THEODORE M. STUART, Jr., 

Assistant Attorney General. 



(Opinion Book 5, p. 365.) 

March 5, 1912. 

To the Governor. 

By Mr. Griffith. 

In re: Appointment of Oil Inspector and his salary. 

The present Oil Inspector is a holdover, and during a recess of the Senate 
the Governor can appoint only in case of vacancy, and, there being no 
vacancy, the Governor cannot appoint a new Oil Inspector. 

If a vacancy should occur prior to the next session of the Senate, the new 
appointee would receive the emoluments of the office, as prescribed by 
the act of 1899. 
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(Opinion Book 5, p. 387.) 

March 7, 1912. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: The German- American Indemnity Association. 

When the assets and liabilities of the German-American Indemnity Asso- 
ciation were assumed by another corporation, with financial standing 
satisfactory to the Insurance Commissioner's department and in ac- 
cordance with law, the reason for the existence of thfe guaranty fund 
of the association ceased, provided the Insurance Department is satis- 
fied that the class of creditors provided for by section 3146, Revised 
Statutes of 1908, are fully provided for. 



(Opinion Book 5, p. 390.) 
March 13, 1912. 

To the Insurance Commissioner. 
By Mr. Lee. 

In re: Renewal of license of company when judgment has been entered 
against it. 

1. Where judgment has been rendered against a surety company in the 
trial court, and the case has been taken to the Supreme Court by writ 
of error, the Insurance Commissioner is not authorized to revoke the 
license of the company, although the Supreme Court has denied a 
supersedeas. 

2. If the company has complied with the law with reference to its or- 
ganization, the amount and proper investment of its capital, and the 
various other requirements of section 933, Revised Statutes of 1908, 
it does not seem that the Commissioner should collect the claims of 
litigants by refusing the company a license to do business. 



(Opinion Book 5, p. 392.) 

March 16, 1912. 

To the Commissioner of Insurance. 

By Mr. Lee. 

In re: Expense of examining fraternal benefit societies. 

1. Under the provisions of section 26 of the act of 1911, entitled "An Act 
for the Regulation and Control of Fraternal Benefit Societies," the Com- 
missioner of Insurance may employ assistants to examine any foreign 
fraternal benefit society, and they shall have access to the books and 
documents relating to the business of such society. The expenses of 
such examiners to be paid by the society. 

2. The intent of the act seems the same in the case of foreign societies 
as in that of domestic societies. If, therefore, the examiners were 
specially employed for such examination as contemplated by section 
26, both the compensation of the examiners and their incidental -ex- 
penses must be borne by the society. 



(Opinion Book 5, p. 419.) 

March 28, 1912. 

To the Secretary of State. 

By Mr. O'Connor. 

In re: Governor's authority to veto a proposed constitutional amendment. 

1. A proposed constitutional amendment need not be submitted to the 
Grovernor for his approval or veto. 



1 
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2. The veto power of the Governor does not extend to constitutional 
amendments proposed by the General Assembly, and by that body 
submitted to the vote of the people. 

3. When such amendment is so proposed, and the chief executive vetoes 
the same, his act is an arbitrary assumption of power which has no 
authority in law. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir: In your esteemed inquiry of the 27th inst. you 
propound the following question : 

"Is the chief executive of the State of Colorado, under our 
Constitution, authorized to exercise the veto on constitutional 
amendments?'' 

Section 2 of Article XIX of our Constitution provides the 
method by which the Constitution may be amended, and states 
every requirement necessary for the amendment of the Constitu- 
tion. This section furnishes the sole and only test by which the 
validity of the submission of a constitutional amendment is to 
be tested. It is as follows: . 

"Any amendment or amendments to this constitution may be 
proposed in either house of the general assembly, and if the same 
shall be voted for bv two-thirds of all the members elected to each 
house, such proposed amendment or amendments, together with 
the ayes and noes of each house thereon, shall be entered in full 
on their respective journals; the proposed amendment or amend- 
ments shall be published with the laws of that session of the gen- 
eral assembly, and the secretary of state shall also cause the said 
amendment or amendments to be published in full in not more 
than one newspaper of general circulation in each county, for 
four successive weeks previous to the next general election for 
members of the general assembly; and at said election the said 
amendment or amendments shall be submitted to the qualified 
electors of the state for their approval or rejection, and such as 
are approved by a majority of those voting thereon shall become 
part of this constitution." 

Our Supreme Court, in the case of Nesbit vs. The People, 19 
Colo., 441, had before it the question of whether or not a proposed 
amendment to the Constitution had been legally submitted by 
the legislature, and although it did not have before it the specific 
question of the power of the Governor to veto a proposed amend- 
ment, the court in our mind has as clearly and finally determined 
that question as if the same had been passed upon in the de- 
cision. In the Nesbit case many objections were raised against 
the proposed amendment, in that it did not comply with various 
constitutional provisions regarding the enactment of legislation. 
Concerning these objections the court has this to say : 
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"The power of the general assembly to propose amendments 
to the constitution is not subject to the provisions of article 5 
regulating the introduction and passage of ordinary legislative 
enactnients. A proposed amendment to the constitution need not 
be restricted, like an ordinary legislative bill, to a single subject; 
the only restriction is, that 'amendments shall not be proposed 
to more than one article of this constitution at the same session.' 
Const, art. 19, sec. 2. It is not essential that the subject of a 
proposed amendment shall be expressed in its title; a proposed 
amendment need not have any title except as it designates the 
article of the constitution to be amended. In changing a pro- 
posed amendment to the constitution during its passage through 
either house, it is not necessary that such change should be 
printed, nor that the original purpose of the proposed amend- 
ment should be strictly adhered to. Koehler v. Hill, 60 Iowa, 543. 

"Section 2 of article 19 prescribes the method of proposing 
amendments to the constitution, and no other rule is prescribt^. 
It is not, therefore, by the legislative' article, but by the article 
entitled 'amendments' that the legality of the action of the gen- 
eral assembly in proposing amendments to the constitution is to 
be tested. Article 19 is sui generis; it provides for revising, alter- 
ing and amending the fundamental law of the state, and is not in 
pari materia with those provisions of article 5 prescribing the 
method of enacting ordinary statutory laws. The distinction is 
obvious. When an ordinary legislative bill, free from constitu- 
tional objection, is introduced and passed by botii houses of the 
general assembly, as provided by article 5, it becomes, when ap- 
proved by the governor (or without his approval when passed by 
a two-thirds vote of both houses), a valid and binding law; thus, 
an act of ordinary legislation is fully and finally consummated, 
and thus a statutory law is brought into existence, by virtue of 
the power vested in the legislative departments of the govern- 
ment. 

"But in proposing an amendment to the constitution, the 
action of the general assembly is initiatory, not final ; a change 
in the fundamental law cannot be fully and finally consummated 
by legislative power. Before a proposed amendment can become 
a part of the constitution, it must receive the approval of a ma- 
jority of the qualified electors of the state voting thereon at the 
proper general election. When thus approved it becomes valid as 
part of the constitution by virtue of the sovereign power of the 
people constitutionally expressed." 

Nesbit vs. The People, 19 Colo., 441, 447, 448. 

Section 39 of Article V of our Constitution provides as fol- 
lows : 

"Every order, resolution or vote to which the concurrence 
of both houses may be necessary, except on the question of ad- 
journment, or relating solely to the transaction of business of 
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the two houses, shall be presented to the governor, and before it 
shall take effect, be approved by him, or being disapproved, shall 
be re-passed by two-thirds of both houses, according to thp rules 
and limitations prescribed in cases of a bill." 

It may be contended that, under the above constitutional pro- 
vision, a constitutional amendment proposed by the legislature 
should be submitted to the Governor for his approval or veto. A 
somewhat exhaustive search and careful examination of the 
authorities, however, discloses that in other states, under similar 
constitutional provisions, it has been held that such a provision 
does not apply to. constitutional amendments, and that concern- 
ing a constitutional amendment it need not be submitted to the 
Governor, and that, when submitted, his approval adds nothing, 
nor, when vetoed, does his veto take away anything, because 
neither his approval nor veto is required. 

We call your attention first to the case of Warfield vs. Van- 
diver, 101 Md., 78, which case contains an exhaustive opinion, 
fully discussing the proposition involved, and from which we 
quote : 

"A proposed amendment to the constitution when formulated 
by the general assembly in the manner prescribed by and accord- 
ing to the requirements contained in Article 14, ♦ ♦ ♦ does not 
require the approval of the governor before it can oe voted on by 
the people, and that the governor has no authority whatever to 
veto it," 

Warfield vs. Vandiver, 101 Md., 78, 109-110. 

And again, at page 113 : 

"Upon reading Article 14 it must be conceded that the 
language is clear, explicit and unambiguous. It does not say 
that the general assembly and the governor, or the general as- 
sembly icith the approval of the governor, but 'the general as- 
sembly may propose amendments to this constitution,' etc. 
* * * Whatever legislation the governor has a right to sign and 
does sign, ceases when signed by him to be a hill and becomes a 
law ♦ ♦ ♦^ The right which the governor has to sign or veto is 
strictly confined to bills, * ♦ ♦ hence the test as to whether a 
particular measure adopted by the general assembly is one which 
the governor must sign to give it efficacy is the fact, that when 
signed it becomes at once and by virtue of being signed a law and 
thereupon ceases to be a bill ♦ ♦ ♦ . A bill proposing an amend- 
ment to the constitution and nothing more, would not become a 
law if signed by the Governor ♦ ♦ ♦ because it is required to be 
submitted to the people for their adoption or rejection ; and when 
adopted by them it becomes not a law in the sense in which that 
word is used in the constitution, htit a part of the constitution."" 

• Warfield vs. Vandiver, supra, 113-115. 
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"The people are the source of power. It is they who make 
and abrogate written constitutions, and when in the organic law 
which they have chosen for themselves they have designated the 
general assembly ♦ ♦ ♦ and nothing more, to be the agency for 
propounding amendments to the Constitution; no executive has 
a right to step in between that agency and the people themselves 
and to say that without his approval they shall not "be permitted 
to express their views on measures amendatory of tne organic law, 
* * * Whilst the governor is entrusted with power to protect 
the people against hasty legislation, he is not given a prerogative 
to guard them against themselves in the matter of amending the 
organic law. He is not superior to them. It is their will which 
he must obey — it is not his will which they must subserve." 

Warfield vs. Vandiver, supra, 115-116. 

Such is the language of the Supreme Court of Maryland un- 
der a constitutional provision identical with section 39 of Article 
V. That learned court then quotes, at page 117, from the United 
States Supreme Court case, being Hollingsworth vs. Virginia, 3 
Dallas, 378, as follows : 

"In Hollingsworth v. Virginia, 3 Dall. 378, the question arose 
whether the Eleventh Amendment destroyed the jurisdiction of 
the Federal Courts in cases to which it applied and which were 
pending at the time of its adoption. It was contended that the 
amendment had not been proposed in the form prescribed by the 
Constitution and was void. It appeared that it had never been 
submitted to the President for his approval, and it was argued 
that it was inoperative because the constitution declares that 
'every order, resolution or vote to which the concurrence of the 
Senate and House of Repi*esentatives may be necessary ♦ ♦ ♦ 
shall be presented to the President ♦ ♦ ♦ and before the same 
shall take effect, shall be approved by him, or being disapproved 
by him, shall be passed by two-thirds of the Senate and House of 
Representatives.' The Attorney General, Mr. Lee, was about to 
reply to this argument when he was interrupted by Mr. Justice 
Chase with this statement : 'There can surely be no necessity to 
answer that argument. The negative of the President applies 
only to ordinary cases of legislation. He has nothing to do with 
the proposition or adoption of amendments to the constitution.' 
On the following day the Supreme Court delivered a unanimoVis 
judgment that the the amendment had been constitutionally 
adopted." 

The precise question we are now discussing has been decided 
adversely to the contention of the Governor, not oniy in the above 
cases, but also by the Supreme Court of Pennsylvania, in Com- 
monwealth ex rei. Elkins vs. Griest, 196 Pa., 396. 
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By the Supreme Court of Louisiana, in State ex rel. Morris 
vs. Mason, 43 La. Ann., 590. 

By Nebraska, in 25 Neb., 864. 

Green vs. Walker, 32 Miss., 650. 

Koehler vs. Hill, 60 la., 543. 

Hatch vs. Stoneman, 66 Cal., 632. 

In the Pennsylvania and Louisiana cases, supra, are elab- 
orate, full, and exceedingly able discussions of the subject. In 
both of those cases the proposed amendments had been submitted 
to the Governor and had been vetoed by him, and had not been 
passed over the veto, and in each case a mandamus was ordered 
to require the publication of the amendment, so as to be sub- 
mitted to the voters. The Pennsylvania case has said : 

"It will be observed that the method of creating amendments 
to the constitution is fully provided for by Article 18 of the ex- 
isting constitution. It is a separate and independent article 
standing alone and entirely unconnected with any other subject, 
nor does it contain any reference to any other provision of the 
constitution as being needed or to be used in carrying out the 
particular work to which the 18th Article is devoted ♦ * ♦ . Jt 
is not law miaking, which is a separate and distinct function. It 
is constitution making. It is a specific exercise of the power of 
the people to make their constitution. 

"In every jurisdiction where the right of the President of the 
United States and of the Governor of the State to sign or to veto 
a proposed constitutional amendment has been drawn in question, 
the courts have, without a single exception denied the existence 
of such right." 

And the language of section 7 of Article I of the Federal 
Constitution is identical with section 39 of Article V of our State 
Constitution. And, in the face of a similar provision in the Mary- 
land Constitution, the Maryland Supreme Court has used the 
language above quoted, at page 116, in Warfield vs. Vandiver, 
supra. 

It is clear, then, from a reading of the constitutional pro- 
vision, and from the foregoing decisions of our Supreme Court 
and of the courts of last resort of other jurisdictions, that the 
following may safely be stated to be the law : 

^ First— That section 2 of Article XIX of the Constitution of 
the State of Colorado is the sole and only test of the legality of 
the submission of a proposed amendment to the Constitution. 

Second — That the proposal of an amendment to the Consti- 
tution by the legislature is not ordinary legislative action, and is 
not subject to the constitutional requirements governing the 
method and procedure by which the legislature enacts ordinary 
legislation. 
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Third — The submission of a constitutional amendment is not 
made subject to the veto of the Governor under section 2 of Arti- 
cle X'lX, nor can section 11 of Article IV, providing for the veto, 
or section 39 of Article V, be said to apply to the submission of 
constitutional amendments. The Governor's signature is not re- 
quired. When given, it adds nothing. His veto is not perpiitted, 
and, when exercised by him, it in no way affects the validity of the 
bill. 

Fourth — That it is the duty of the Secretary of State to 
determine if the legislature has submitted a proposed constitu- 
tional amendment in conformity with section 2, Article XIX ; and 
if he determines that an amendment has been so submitted, then 
it is his duty to publish the same and submit the amendment 
to the vote of the people, as required, for* their adoption or rejec- 
tion, and this regardless of whether the Governor has vetoed the 
proposed amendment or not. 

Fifth — In vetoing House Bill No. 10, the constitutional 
amendment in question, the Governor assumed to exercise an 
authority which he does not possess. His action therein is a mere 
nullity and in no wise affects your duty as Secretary of State to 
submit the proposed amendment to the electorate of the state in 
the next ensuing election, in the manner required by the bill and 
by the Constitution. 

V<Bry truly yours, 

BENJAMIN GBIFFITH, 

Attorney General; 

By CHABLES O'CONNOB. 

First Assistant Attorney General. 



(Opinion Book 5, p. 441.) 

AprU 2, 1912. 

To Justice of the Peace, Crested Butte. 

By Mr. Talbot. 

In re: Marriage of American woman to foreigner. 

An American woman on marrying a foreigner takes the nationality of her 
husband, is no longer a citizen of the United States, and cannot vote. 



Hon. Mike Welch, 

Justice of the Peace, 

Crested Butte, Colorado. 

My Dear Sir: In reply to your letter of March 28, I will 
say that section 3 of Chapter 2534 of the United States Sta- 
tutes at Large, Volume 34, page 1228, is as follows: 

"Any American woman who marries a foreigner shall take 
the nationality of her husband; at the termination of the mari- 
tal relation she may resume her American citizenship, if abroad 
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by registering as an American citizen within one year, with a 
consul of the United States or by returning to reside in the 
United States or if residing in the United States at the ter- 
mination of the marital relation by continuing to reside 
therein." 

Consequently, a girl marrying a foreigner takes the na- 
tionality of her husband, and is no longer a citizen of the 
United States, and cannot vote. 

Very truly yours, 

BENJAMIN GRIFFITH, 
Attorney General; 

By GEORGE D. TALBOT, 

Special Counsel. 



(Opinion Book 5, p. 458.) 

April 6: 1912. 

To the State Land Board. 

By Mr. Mothersill. 

In re: Investment of school funds in bonds of Irrigation district. 

1. Act authorizing State Land Board to direct investment of public school 
funds in irrigation district bonds not unconstitutional because It 
authorizes a state officer other than State Treasurer to direct such in- 
vestment. 

2. Act does authorize State Land Board to direct the investment of school 
funds in bonds of an irrigation district; which bonds hieive already been 
sold or disposed of by the district, and at time of intended investment 
are held and owned directly or indirectly by individual purchasers. 



(Opinion Book 5, p. 469.) 

April 9, 1912. • . 

To the State Bank Commissioner. 

By Mr^ Griffith. 

In re: Election of directors of a state bank. 

1. The cumulative system of voting does not apply to the election of 
directors of a state bank, but each share is entitled to only one vote. 

2. Directors elected by the cumulative system would at least be de facto 
directors. There is no authority under which the State Bank Cona- 
missioner can question this manner of election, but it might be ques- 
tioned by the stockholders in a proper suit. 



(Opinion Book 5, p. 483.) 
April 10, 1912. 
To the Public Examiner. 
By Mr. Talbot. 

There is no constitutional or statutory provision that forbids a man from 
holding the offices of both county treasurer and clerk of the District 
Court. 
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(Opinion Book 5, p. 487.) 
April 12, 1912. 
To the State Treasurer. 
By Mr. Griffith. 

In re: Appropriations for the Fort Lewis School and the School of Horti- 
culture and Forestry. 

These appropriations should be paid according to their classification, with- 
out respect to the date of the passage of the different appropriation 
. bills, and both are of the third class. 



(Opinion Book 5, p. 517.) 

May 8, 1912. 

To the Secretary of the State Board of Capitol Managers. 

By Mr. Griffith. 

Moneys appropriated by the legislature for a particular purpose should be 
used for no other, and should not be transferred from one fund to 
another. 



(Opinion Book 5, p. 535.) 
May 10, 1912. 

To the Insurance Commissioner. 
By Mr. Lee. 

In re: Provisions of articles of incorporation of German- American In- 
demnity Company. 

1. The provision that "the private property of the stockholder shall not 
be subject to the debts of the corporation" is superfluous. 

2. The provision of the articles of incorporation reading, "Our said cor- 
poration is to exist perpetually," is not a valid provision. Perpetual 
existence is only permissible for life insurance companies. . 



(Opinion Book 5, p. 554.) 

May 10, 1912. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: Contract of the Pacific Coast Inter-Insurers. 

1. A contract through which, in consideration of a stipulated deposit and 
the assumption of an agreed liability, the insured receives protection 
for the property therein specified, against direct loss or damage by 
fire in the stipulated amount, is a contract of insurance. 

2. Where an association or aggregation of individuals by contracts pro- 
vides that each one of their number is insured by every other, and in 
turn insures the other subscribers or policy-holders to the extent pro- 
vided in his contract, they are subject to the supervision of the Insur- 
ance Department. 

3. If such aggregation of individuals, concern, or company is not author- 
ized to do business in this state, the Insurance Commissioner is war- 
ranted in taking such steps as are prescribed by law. to prevent the 
transaction of insurance business in this manner. 

4. It is the purpose of the Insurance Act to protect the people of the 
state against irresponsible foreign insurance companies, and subject 
all corporations, partnerships, and individuals doing an insurance 
business to the supervision of the Insurance Department. 

(7) 
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5. The transaction of insurance business in this state by such a concern, 
if unauthorized, would subject any individual procuring applications 
for insurance for such concern, upon conviction, to a fine of one hun- 
dred dollars, or imprisonment for two months in the county jail, or 
both, in the discretion of the court. 

6. If such solicitor had not procured a certificate or license to solicit in- 
surance, it would seem that he would also be subject to the penalty 
of subdivision 7 of section 21, being section 3107, Revised Statutes of 
1908. 

7. If such individual is not a regularly appointed agent or solicitor of 
the company, and for compensation aids in negotiating a contract of 
insurance, he is regarded under the provisions of subdivision 4, sec- 
tion 21, as an insurance broker, and is required to be licensed. 



(Opinion Book 5, p. 565.) 

May 13, 1912. 

To the Chairman of the Board of County Commissioners, Walden, Colorado. 

By Mr. Stuart. 

The board of county commissioners, not having made an appropriation for 
a building fund in their annual appropriation resolution, cannot make 
such appropriation at any other time within the fiscal year, and cannot 
use money in the ordinary fund for the purpose of building a court- 
house. 



(Opinion Book 5, p. 582.) 
May 23, 1912. 
To the State Auditor. 
By Mr. Grifiith. 

The appropriation for the State Fair at Pueblo is not an appropriation of 
the third class. 



(Opinion Book 5, page 598.) 

June 3, 1912. 

To the County Clerk, Akron. 

By Mr. O'Connor. 

In re: Blank ballot boxes at primary elections. 

1. The blank ballot boxes required by the Primary Election Law of 1910 
to be used at primary elections need not conform to the specifications 
of the official ballot box, as that is defined by the statute. 



Mr. J. D. Barnhart, 
County Clerk, 

Akron, Colorado. 

Dear Sir: Your esteemed inquiry of the 28th ult., wherein 
you ask whether the blank ballot box for primary elections 
has to be the same as the other ballot boxes, or whether it 
would be lawful to use a wooden box, has had our attention. 

I beg to ^advise that the primary law does not require the 
blank ballot box to be of any particular description. It requires 
only that it be labeled "blank ballot box." Any box that is 
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adequate in size and form to hold the blank ballots until the 
same are destroyed after the votes have been counted, as re- 
quired by law, is, in our opinion, a sufficient compliance with 
the statute. The blank ballot box serves only a temporary pur- 
pose. It is merely a receptacle to hold the blank ballots until 
the same are destroyed. 

The use and purpose of the official ballot box is quite dif- 
ferent, and it is for that reason that the election law specifies 
and requires a certain box. No such requirement, however, has 
been made by the primary law for the blank ballot box. In 
our judgment, it was the intention of the legislature, when they 
did not so expressly require any particular form of ballot box 
for the blank ballots, to leave it to the election judges to use 
any box that was adequate for the purpose of securely con- 
taining the same during the time that they are placed therein, 
and until destroyed as required by law. 

Very truly yours, 

BENJAMIN GRIFFITH, 
Attorney General ; 

By CHARLES O'CONNOR, 

First Assistant Attorney General. 



(Opinion Book 5, p. 600.) 

June 3, 1912. 

To County Clerk, Hot Sulphur Springs. 

By Mr. O'Connor. 

In re: Registration. 

1. One who registers as required by law, for the purpose of voting at a 
primary election, does not need to register again in order to vote at 
the ensuing general election, and this is true even though he fails to 
vote at the primary election. 



Mr. W. H. Harrison, 
County Clerk, 

Hot Sulphur Springs, Colorado. 

Dear Sir: In reply to your inquiry of the 25th ult., I beg 
to advise that it is necessary for all parties to be registered 
according to the law of 1911, if they wish to participate in a 
primary election. It is not necessary that they again register 
for the general election, but those who do not register for the 
primary election should be registered for the general election, as 
required by law. 

Section 39 of the act of 1911 makes the registration require- 
ments for the general election purposes in all precincts outside 
of towns under 5,000 inhabitants applicable to primary elections. 
It further makes the registration for a primary election in such 
precincts sufficient for the general election, but the registration 
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committee should act for the general election the same as hereto- 
fore, to afford an opportunity for all parties who are not prop- 
erly registered, to register in time for the general election. 

I have made no reference in this letter to precincts in towns 
with a population greater than 5,000, for the reason that there 
are no such precincts, 1 take it, in your county. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By CHARLES O'CONNOR, 

First Assistant Attorney General. 



(Opinion Book 5, p. 605.) 

June 6, 1912. 

To Karl A. Bickel. 

By Mr. O'Connor. 

In re: Primary Election Law — Time for holding of party assemblies. 



Hon. Karl A. Bickel, P. R., 

Grand Junction, Colorado. 

My Dear Bickel : 

Replying to yours of recent date, addressed to Attorney 
General Griffith, I beg to advise that the primary law does not 
fix any particular time for the holding of party assemblies. The 
act, however, does require and allow certain time to elapse for 
doing certain things, which requirement necessitates the holding 
of the assemblies at a time sufficiently prior to the date fixed 
•by law for the holding of the primary, so as not only to permit 
the accomplishment of the things required to be done, but to afford 
a reasonable time within which to perform the same. 

For instance, the candidate has seven (7) days after the 
assembly within which to accept the designation of a place on 
the primary ballot; the county clerk must give ten (10) days' 
notice of the holding of the primary election, and must, ten days 
before that time, publish the sample ballot. 

It would require time to prepare and print this sample 
ballot; therefore, in our judgment, it is the intention of the law 
that the county assembly precede the date of the primary (1) a 
sufficient length of time to afford seven days after the adjourn- 
ment of the assembly within which the candidate may accept the 
designation; (2) a reasonable time within which the county 
clerk may prepare and print the sample ballot; (3) ten days after 
the sample ballot is printed before the day of the primary election. 
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The primary election is fixed by law on the second Tuesday 
of September, 1912. (Sec. 3, p. 16,' Session Laws, 1910.) 

Trusting this sufficiently advises you on your inquiry, I am, 

Yours very truly, 

BENJAMIN GRIFFITH, 

Attorney General ; 

CHARLES O'CONNOR, 

Assistant Attorney General. 

P. S. — Of course, you understand I have not touched upon 
state assemblies, or the assemblies of the various districts, such 
as judicial, senatorial, etc. These would have to be held even 
at earlier dates than the county assemblies, for the reason that 
the Secretary of State is given more time than the county clerk 
to perform certain functions required by that office to be per- 
formed. 



(Opinion Book 5, p. 614.) 
June 10, 1912. 

To County Clerk, Glenwood Springs. 
By Mr. O'Connor. 

In re: Primary election — Blank ballot box — Removal of ballots from 
ballot box. 

1. The blank ballot box required by section 11, Chapter 14, Session Laws 
of 1910 (the Primary Election Law), need not be in conformity with 
the official ballot box, as that is defined and described by the general 
election laws, section 2332, Revised Statutes of 1908. 

2. The county clerk should by petition secure an order from the County 
or District Court authorizing the removal of the ballots of the last 
general election now contained in the official ballot box, so that the 
same may be available for use' at the primary election, and thus pre- 
vent the necessity for the county purchasing an additional set of 
ballot boxes. 



(Opinion Book 5, p. 626.) 
June 10, 1912. 

To the Colorado Tax Commission. 
By Mr. Griffith. 

The Tax Commission has those powers of original assessment heretofore 

exercised by the State Board of Equalization. 
Quaere as to whether section 40 of Chapter 216, Session Laws of 1911, 
confers any further powers. 



The Colorado Tax Commission, 
Denver, Colorado. 

Gentlemen : I have your favor of May 31, in which you ask 
m}' advice with reference to the powers conferred upon your body 
in regard to the assessment of public utilities doing business in 
two or more counties in the state, and in which you call my 
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attention especially to sections 40 and 41 of the" Tax Commission 
Act, the same being Chapter 216 of the Session Laws of 1911. 

As I understand it from your letter, as well as from con- 
versations with members of your board, you wish the advice of 
this office with reference to your powers of original assessment 
in regard to public utilities as defined by section 41 of the Tax 
Commission Act. 

It is now adjudicated by the recent decision of the Supreme 
Couft of this state that your board has all powers of original 
assessment heretofore exercised by the State Board of Equaliza- 
tion; and the only question arises over what powers of original 
assessment you may have with reference to certain public utili- 
ties doing business in two or more counties, which have never 
been subject to original assessment by the State Board, but have 
always been originally assessed by the local assessors. 

I am aware that some of the ablest members of the bar have 
already differed radically with reference to these matters, some 
contending that the State Tax Commission has powers of original 
assessment only over those companies heretofore assessed by the 
State Board of Equalization, while others contend that it has 
all powers of original assessment with reference to all public 
utilities as defined by said section 41. 

I also understand that this question, with certain other ques- 
tions, is now involved in litigation between the Central Colorado 
Power Company and Boulder County; the Power Company con- 
tending that the Tax Commission only has the power of original 
assessment, while Boulder County contends that the local assessor 
has full power of original assessment over this company in 
Boulder County. 

Under these circumstances, it is hardly likely that anything 
short of court, action will ultimately settle this question for all 
parties; and if it is at all feasible, I should advise your com- 
mission to endeavor to bring about some plan whereby the assess- 
ments might be made both by your body and. by the local assess- 
ors, and we should then in any event have a valid assessment. 

Of course, it will be understood that the Tax Commission 
Act purports, in the earlier sections of the act,, to give to your 
body certain powers pertaining to the assessment of public utili- 
ties, but such sections deal largely with your supervisory powers 
over the count^^ assessors; and it is not necessary to determine 
this question at this time — the sole object of this letter being to 
state the writer's opinion with reference to your powers of orig- 
inal assessment over public utilities not heretofore assessed by 
the State Board of Equalization. 

The answer to your question is one depending entirely upon 
statutory construction, and we must look to the sections involved 
and endeavor to ascertain therefrom the intent of the legislature. 
Sections 40 and 41 of the Tax Commission Act are as follows : 
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"Section 40. Powers of the State Board of Equalization 
Conferred on the Commission in Part. All powers of original 
assessment of public utility corporations with other statutory 
powers, duties and privileges now exercised by the State Board 
of Equalization are hereby conferred upon the Colorado Tax 
Commission, provided that the powers and duties of original 
assessment so transferred by this Act shall continue to be exer- 
cised by the State Board of Equalization until June 15, 1911, 
after which they shall be exercised by the Commission. 

"Section 41. Public Utility Defined. The term 'public utility' 
as used in this Act means and embraces each corporation, com- 
pan3% firm, individual and association, their lessees, trustees or 
receivers elected or appointed by any authority whatsoever and 
in this Act referred to as express company, telephone company, 
telegraph company, sleeping car company, car line company, rail- 
road company, and also such power companies, pipe line com- 
panies, water companies and all other classes of companies, how- 
ever owned or operated having a continuity of business in two 
or more counties in the State, and such term Tublic Utility' 
shall include any plant or property owned or operated, or both, 
by any such companies, corporations, firms, individuals or asso- 
ciations." 

I am of the opinion that, giving the language of section 40 
its ordinary and usual meaning and significance, and without 
straining the meaning of any of the words and phrases therein 
used, the Tax Commission has only those powers of original 
assessment heretofore exercised by the State Board of Equaliza- 
tion; and, analyzing section 40, for the following reasons: 

The heading of section 40 reads: 

"Powers of the State Board of Equalization conferred on 
the Commission in part." 

There is no suggestion there that the section was designed 
for ;any purpose other than to confer upon the commission 
certain powers of the State Board of Equalization; and, while 
the heading would not be controlling in the matter of construc- 
tion, yet it may be referred to in determining a question which 
is in doubt. 

Thus, we read in 2 Lewis' Sutherland Stautory Construc- 
tion, section 362, as follows: 

"In England marginal notes are not regarded as part of 
the law for the same reason that applies to the title and punc- 
tuation. Added to a section in the copy printed by the Queen's 
printer they form no part of the statute itself and are not 
binding as an explanation or as a construction of the section. 
Headings which tcere arranged in the hill and adopted with it, 
it was held might he referred to, to determine the sense of any 
douhtful expression. The latter is true in this country also. 
[Citing cases from Illinois and the federal court.] Headings or 
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titles inserted bj compilers and not enacted by the legislature 
are not entitled to consideration." (Italics ours.) 

In the present instance the heading was in the bill at the 
time of its introduction, and at the time of its passage by the 
legislature and its approval by the Governor. 

Again, the language of section 40 down to the proviso is 
as follows: 

"All powers of original assessments of public utility cor- 
porations with other statutory powers, duties and privileges 
now exercised by the State Board of Equalization are hereby 
conferred upon the Colorado Tax Commission." 

In view of the fact that there is no punctuation after the 
word "corporation," and that the word "other" is used in the 
above connection, it would seem to follow that the words "all 
powers of original assessment of public utility corporations" 
should be read in connection with the words "now exercised 
by the State Board of Equalization." 

The word "other," as defined by Webster, means — 

"Different from that which or one who has been specified; 
not the same; not identical; additional; second of two." 

So that, adopting this meaning of the word "other," it 
would appear that the above conferred upon the State Tax 
Commission the powers of original assessment of the State 
Board of Equalization, and also all other statutory powers of 
said board. 

Again, taking into consideration the proviso in this case, 
the conclusion derived from the foregoing language is empha- 
sized. The proviso reads: 

"Provided that the powers and duties of original assess- 
ment so transferred by this act shall continue to be exercised 
by the State Board of Equalization until June 15, 1911, after 
which they shall be exercised by the Commission." 

Now, if we adopt the construction that what was con- 
ferred upon the Tax Commission was — 

(a) Power to assess public utilities heretofore assessed by 
the State Board of Equalization; and 

(b) The power to assess public utilities heretofore assessed 
bv the local assessor; 

then we have by section 40 a transfer of these two powers — 
one from the local assessors and one from the State Board to 
the Tax Commission. Then, if we give to the proviso its ordi 
nary significance, we find the legislature providing that all of 
those powers of assessing public utilities heretofore exercised 
by the local assessors and by the State Board shall be exercised 
by the State Board until June 15, 1911. Which construction, 
of course, no one would contend for, since it will be accepted 
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by everyone that all that was meant by this proviso was that 
the State Board should continue its usual and ordinary duties 
until June 15, 1911. This being so, the- proviso, which mani- 
festly includes all powers transferred or conferred, only serves 
to indicate the intention of the legislature to have been a con- 
ferring on the Tax Commission of the powers heretofore ex- 
ercised by the State Board. 

From the foregoing it would appear that it was the inten- 
tion of the legislature by this section to confer on the State 
Tax Commission all powers exercised by the State Board, save 
and except the powers of equalization which are conferred upon 
the State Board by the Constitution and cannot be divested 
by the legislature. 

It may be well to note that express power to assess public 
utilities heretofore assessed by local assessors was sought to 
be conferred on the Tax Commision by section 53 of House Bill 
No. 306, which failed of passage in the last legislature. This 
bill also provided detailed and elaborate methods which the 
commission should adopt in ascertaining these values, and, of 
course, the present act is wanting in these matters. 

It will be urged that, inasmuch as section 41 defines "pub- 
lic utilities" so that the term includes certain properties here- 
tofore assessed by the local assessors, that meaning of "public 
utilities'' as given by section 41 must be read in connection 
with section 40, and section 40 must cover all public utilities 
as defined by section 41. 

The answer to this contention is that the term "public 
utility" is used in section after section of the Tax Commission 
Act, and the legislature saw fit to make clear the meaning of 
that term so that wherever it was used there would be no 
ambiguity in regard to it. Thus, the term is used in sections 
16, 17, 18, 20, 22, 23, 24, 34, 37, 38, and 40 of the Tax Commis- 
sion Act, and, being a new term in the revenue laws of this 
state, it was most appropriate that the legislature should de- 
fine its meaning explicitly. So that section 40 can be read in- 
telligently as follows: 

"All powers of original assessment of public-utility corpor- 
ations ♦ ♦ ♦ no^ exercised by the State Board of 
Equalization are hereby conferred," etc.; 

thereby conferring upon the Tax Commission all powers of 
original assessment over such public-utility corporations as have 
been heretofore assessed by the State Board of Equalization. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 
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(Opinion Book 5, p. 639.) 

June 18, 1912. 

To the Governor. 

By Mr. Griffith. 

In re: Good Roads Bill. 

The moneys in the Internal Improvement Fund may be appropriated by 
an initiated, measure. 

The legislature is the law-making power, and the people must be con- 
sidered as the legislature when acting under the initiative or refer- 
endum. 



Hon. John F. Shafroth, 
Governor of Colorado, 
State Capitol. 

Dear Sir: I have your favor of June 14th, in which you 
ask my opinion as to v^hether the fund in the state treasury 
known as the "Internal Improvement Fund" can be appropri- 
ated under the law by a measure initiated and approved by 
the people of the state, as provided by the constitutional amend- 
ment relating to the initiative and the referendum. 

The Internal Improvement Fund is. one derived from cer- 
tain moneys paid by the federal government to the state, which 
moneys arise from the proceeds of sales of agricultural public 
lands within the state. 

Section 12 of the Enabling Act provides as follows: • 

"That five per centum of the proceeds of the sales of agri- 
cultural public lands lying within said State, which shall be 
sold by the United States subsequent to the admission of said 
state into the Union, after deducting all the expenses incident 
to the same, shall be paid to the said state for the purpose of 
making such internal improvements within said state as the 
legislature thereof may direct; Provided, that this section shall 
not apply to any lands disposed of under the homestead laws 
of the United States, or to any lands now or hereafter reserved 
for public or other uses." 

For our present purposes we may assume that the provi- 
sions of the Enabling Act are binding upon the state and the 
same should be followed. One of these provisions, as found in 
section 12, is that the moneys from the fund shall be paid to 
the state for the purpose of making such internal improvements 
within the state as the legislature thereof may direct. 

A question arises as to the meaning of the word "legis- 
lature" as used in section 12 of the Enabling Act. 

If by this word is meant the General Assembly of the 
State of Colorado, then it would seem that a measure initiated 
by the people would not be effective to appropriate these 
moneys, since the General Assembly consists of the Senate and 
the House of Eepresentatives. 
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If, on the other hand, by the word "legislature" is meant 
the legislative power of the state — that is, the power to make 
and enact laws — it would appear that the measure initiated 
by the people could lawfully appropriate moneys from the In- 
ternal Improvement Fund, since the people, by the constitu- 
tional amendment relating to the initiative and the referen- 
dum, is a part of the law-making power, as well as the General 
Assembly. Thus, the first paragraph of section 1 of Article 
V of the Constitution of the State of Colorado, as it now ex- 
ists, provides as follows: 

"The legislative power of the State shall be vested in the 
General Assembly consisting of a Senate and House of Repre- 
sentatives, both to be elected by the people, but the people re- 
serve to themselves the power to propose laws and amendments 
to the Constitution and to enact or reject the same at the polls 
independent of the General Assembly, and also reserve power 
at their own option to approve or reject at the polls any act, 
item, section or part of any act of the General Assembly." 

Session Laws 1910, p. 12. 

The word "legislaturp'' has been variously defined by the 
courts, and the different meanings of the word have been arrived 
at after considering the circumstances and connections in 
which the term was used. It has often been referred to as 
meaning the Senate and the House of Representatives. It has 
also been construed to mean the legislative power of the state 
wherever vested, and in that connection the word has been 
broad enough to cover, not only the Senate and the House of 
Representatives, but also the Governor of the state and the 
people when acting in their capacity to refer laws. 

The determination, then, of the whole matter in issue rests 
upon the meaning to be given to the word "legislature" as used 
in the Enabling Act. Even prior to the adoption of the con- 
stitutional amendment relating to the initiative and referendum, 
a construction which would limit . the word "legislature" to 
the House and Senate in this state would be entirely out of 
accord with the generally recognized practice and custom of 
legislation in this state ever since its admittance into the 
Union. 

Thus, no bill passed by the General Assembly appropriat- 
ing moneys from the Internal Improvement Fund, has ever be- 
come a law without first being presented to the Governor for 
his approval or disapproval ; and if he has vetoed any such bill, 
his vote has been given its ordinary effect, as prescribed by sec- 
tion 11 of Article IV of the Constitution, which says, in part : 

"Every bill passed by the general assembly shall, before it 
becomes a law, be presented to the governor.- If he approve, 
he shall sign it and thereupon it shall become a law; but if he 
do not approve, he shall return it with his objections to the 
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House in which it originated which House shall enter the ob- 
jections at large upon its journal and proceed to reconsider the 
bill. * * * yy 

The Governor, when using his veto power with reference 
to bills passed by the General Assembly, appropriating moneys 
from the Internal Improvement Fund, has, under all of the 
authorities, acted in a legislative and not in an executive ca- 
pacity. In other words, he has been exercising legislative 
power. 

Thus, in Lukens vs. Nye, 105 Pacific, 593, it is said, at page 
594: 

"While engaged in considering bills which have passed both 
houses of the Legislature, and which are presented to him for 
approval or disapproval, he is acting in a legislative capacity, 
and not as an executive. He is for that purpose a part of the 
legislative department of the state. Fowler v. Pierce, 2 Cal. 
172; People v. Bowen, 21 N. Y. 521." 

And so we find in 36 Cyc, 958, the following: 

"Under the system of government adopted in this country 
the chief executive, either the president or a governor, is a part 
of the law-making power." 

The last legislati\^ act which breathes the breath of life 
into a statute and makes it a part of the laws of the state is 
the approval of the Governor. 

Stewart vs. Chapman, 104 Me., 17. 

The veto power of the President is not executive in its 
nature, but essentially legislative. It makes him in effect a 
branch of Congress, although only to a limited and qualified ex- 
tent. 

Black on Constitutional Law, sec. 67. 

The sovereign in England, who is charged with the duty of 
approving and disapproving acts of Parliament, is considered 
a constituent part of the supreme legislative power. 

1 Blackstone's Commentaries, sec. 361. 

If, then, we have regard to the mode of procedure in this 
state, it will not do to confine the meaning of the word "legis- 
lature," as used in the Enabling Act, to the General Assembly. 
It must also include the Governor when acting in a legislative 
capacity. In other words, it should be construed to mean the 
legislative power of the state. 

The meaning of the word has also been defined when a 
bill referred by the people has been involved, and this is the 
only case I have been able to find in which the word has been 
construed in such connection. 

Thus, in State ex rel. Schrader vs. Policy, Secretary of 
State, 127 N. W., 848, the word "legislature"^ was defined by 
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the Supreme Court of South Dakota, which state has long had 
in operation the initiative and the referendum. Section 1 of 
Article III of the Constitution of South Dakota provides, in 
part, as follows: 

"The legislative power shall be vested in a 'Legislature 
which shall consist of a Senate and a House of Representatives. 
Except that the people expressly reserve to themselves the 
right to propose measures, which measures the Legislature 
shall enact and submit to a vote of the electors of the State, 
and also the right to require that any of the laws which the 
Legislature may have enacted shall be submitted to a vote of 
the electors of the state before going into effect." 

Section 4 of Article I of the United State Constitution 
provides as follows: 

"The times, place and manner of holding elections for sen- 
ators and representatives shall be prescribed in each state by 
the Legislature thereof, but the Congress may at any time by 
law make or alter such regulations, except as to place of 
choosing Senators." 

In that case a law had been passed by the General Assem- 
bly of South Dakota relating to nominations for Congress, 
which law, under the initiative and referendum provision above 
set forth, had been referred to the people. 

Schrader proceeded under the provisions of the law, and 
presented a nominating petition to the Secretary of State, and 
entirely disregarded the fact that the law had been referred 
to the people, claiming that, the United States Constitution 
having provided that the times, place, and manner of holding 
elections shall be prescribed in each state by the legislature, 
only the General Assembly had the right to pass upon such 
matters, and such a law could not be referred. 

The Secretary of State refused to file the nominating pe- 
tition, whereupon mandamus proceedings were brought against 
him to compel him to file the same. The contention of the 
parties is best set forth in the language of the court, on page 
849, as follows: 

"The contention of the defendant is that chapter 223, Laws 
1909, is in all things the same as any other law; that it is 
subject to the same constitutional limitations, as to the man- 
ner of passage, and approval, veto and referendum, as any other 
law that may be passed by the legislature. While, on the other 
hand, the relator contends that under section 4, art. 1, Const. 
U. S., the legislature only is authorized and empowered to act 
in the creation of congressional districts; that the Governor 
has no veto power, nor the people any referendum power, un- 
der the state constitution, over such action of the members 
of the legislature, and when a majority of the members of 
the legislature consent and vote to divide the state into con- 
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gressional districts, the Governor has no veto power over such 
action; and that such action is not subject to referendum vote 
of the people, under the power reserved in the people, over 
the passage of laws, by section 1, art. 3, Const. S. D., on the 
theory that the Governor who exercises the veto power, and the 
people, who exercise the referendum power, are not a part of 
the legislature, and because the power granted by the United 
States Constitution says that the time, place and manner of 
holding elections for Eepresentatives in Congress shall be pre- 
scribed in each state by the legislature thereof. It is the con- 
tention of the relator that, when the federal Constitution gave 
power to the ^Legislature' this power so given could not be dele- 
gated to the people." 

The court, on page 850, proceeds to define the word "legisla- 
ture" as used in the Federal Constitution ; and certainly the def- 
inition there given should be applicable to the definition of the 
same word as used in our Enabling Act. The court says : 

"We are also of the opinion that the word legislature' as 
used in section 4, art. 1 of the federal Constitution does not mean 
simply the members who compose the legislature, acting in some 
ministerial capacity, but refers to and means the lawmaking body 
or power of the state, as established by the state Constitution, 
and which includes the whole constitutional- lawmaking ma- 
chinery of the state. State governments are divided into execu- 
tive, legislative and judicial departments, and the federal Consti- 
tution refers to the ^Legislature' in the sense of its being the leg- 
islative department of the state, whether it is denominated a leg- 
islature, general assembly, or by some other name. Under sec- 
tion 1, art. 3 of the state Constitution, it will be observed the 
people of this state have reserved to themselves, as a part of the 
lawmaking power, the right to vote by referendum upon any law 
passed by the legislature, with certain specified exceptions, prior 
to the going into effect of such law. That the exceptions men- 
tioned are 'such laws as may be necessary for the imimediate 
preservation of the public peace, health or safety, support of 
the state government or its existing state institutions.' It is 
clear that said chapter 223 is not within any of these exceptions. 
Under the Constitution of this state, the people, by means of 
the initiative and referendum, are a part and parcel of the law- 
making power of this state, and the legislature is only empow- 
ered to act in accordance with the wilt of the people as expressed 
l)y the vote, when the referendum is properly put in operation. 
The term 'Legislature' has a restricted meaniug which only 
applies to the membership thereof, and it also has a general 
meaning which applies to that body of persons within a state 
clothed with authority to make the laws (Bouvier's Law Dic- 
tionary; Webster's Dictionary; 18 Am. & Eng. Ency. 822; 25 
Cyc. 182), and which in this state, under section 1, art. 3, Const. 
S. D., includes the people. Therefore, we are of the opinion that 
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in the passage of this act dividing the state into two congres- 
sional districts, by the lawmaking power of this state, it was 
necessary that such law be passed according to the constitutional 
provisions of this state, and that the referendum was applicable 
thereto." 

In view of the foregoing, I am of opinion that the moneys 
in the Internal Improvement Fund may be appropriated by an 
initiated measure. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 5, p. 666.) 

June 21, 1912. 

To Senator Stephan. 

By Mr. Griifith. 

In re: Initiation of a "good roads" bill. 



Hon. George Stephan, 
Delta, Colorado. 

Dear Senator: I am in receipt of a copy of your letter to 
the Governor in reference to the initiation of a "good roads" billy 
and I enclose herewith a copy of my opinion on the same subject. 
This opinion was printed by the State Highway Commission, and 
this office had nothing to do with the printing or distribution 
of the same. 

Since writing the opinion to the Governor, and after thinking 
the matter over considerably, I have become more firmly con- 
vinced that the conclusion I arrived at is good law. Of course, 
we arrive at one or the other conclusion from the meaning which 
we give to the word "legislature." 

You seek to construe the w^ord "legislature" to mean the 
General Assembly and no more. Such a construction is not in 
accord with the practice in this state ever since its admission, 
since the right of the iSovernor to veto a bill has never been 
questioned, and when he vetoes a bill, he is an arm of the legis- 
lature, under all of the authorities. 

While it is true that in the case of People vs. Policy the 
court relied upon the grounds stated in your opinion, it also 
relied upon the broad ground that, when the word "legislature" 
was used in the Constitution, it meant the law-making power of 
the state, which includes the people. You will readly ascertain 
this from the quotations in my opinion to the Governor. 

Furthermore, the definition of the word "legislature," as 
determined by the contested' election cases in Congress, as set 
forth on page 851 of 127 N. W., in State vs. Policy, absolutely 
goes to the point that the people in a proper case may be the 
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legislature itself. These cases certainly indicate the meaning 
that should be given to the word, if the Congress of the United 
States is to be considered. 

Take again the primary meaning of the word, as defined by 
Webster, and you must come unalterably to the conclusion that 
the people in this state are a part of the legislature under our 
constitutional provision relating to the initiative and referendum. 
Thus, Webster defines the word "legislature" as follows: 

"The body of persons in a state or kingdom invested with 
power to make and repeal laws; a legislative body. 

"The legislature of Great Britain consists of the Lords and 
Commons, with the King or Queen, whose sanction is necessary 
to every bill before it becomes a law.- 

"The legislatures of most of the United States consist of two 
houses or branches, but the sanction or consent of the governor 
is required to give their acts the force of law, or a concurrence 
of two-thirds of the two houses, after he has refused his sanction 
and assigned his objections." 

This, in the edition of 1894, before any of the states had 
adopted the initiative and refendum. 

Clearly, the meaning of the word "legislature" as defined by 
Webster is the law-making power. No one can read section 1 of 
Article Y of the Constitution, as it is now constituted, without 
coming to the conclusion that the people must be considered to 
be the legislature of this state, when acting under the initiative 
or referendum, as well as the General Assembly. And this pro- 
vision provides that while acting in their law-making capacity 
they may act entirely independently of the General Assembly. 

Furthermore, a reading of our own Constitution confirms the 
meaning which I have ascribed to the w^ord "legislature," since, 
so far as I have been able to ascertain, the word "legislature" is 
not used in that instrument. Those bodies known as the Senate 
and the House are called the "General Assembly" and not the 
"Legislature." But in section 1 of Article V we have set out for 
us what the legislative power consists of; namely, the Senate and 
the House, and also the people acting independently of either in 
a given case. 

The very citation used by you in your opinion, to-wit: 
"A legislature is the body of persons in the State, clothed with 
authority to make laws/' citing 121 Ind., 20, it seems to me, 
works against your contention. Of course, the word has been 
defined in some cases in such a way that it is restricted to the 
General Assembly, but it is always to be borne in mind that in 
those cases the law-making power had never been conferred upon 
the people by the initiative and referendum. Those laws are 
comparatively recent, and the only case in which those laws have 
been considered in determining what is meant by "legislature" 
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is the case of State vs. Polley, which, it seems to me, absolutely 
bears out my contention. 

With best wishes to yourself, I remain. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinon Book 5, p. 687.) 
June 26, 1912. 
To the Public Examiner. 
By Mr. Talbot. 

In re: Payment of personal taxes. May not be claimed against witness 
and jurors' fees. 

Certificates for fees of witnesses and jurors, when properly issued, are 
payable in cash upon presentation, and there is no authority given to 
the county commissioners to make personal taxes a counter-claim 
against such certificates. 



(Opinion Book 5, p. 696.) 

July 5, 1912. 

To the Governor. 

By Mr. Griffith. 

In re: Interpretation of word "legislature" — Authorities. 



Hon. John F. Shafroth, 
Governor of Colorado, 
State Capitol. 

Dear Sir: Mr. T. M. Stuart, of my oflSce, has just called my 
attention to the language of our own Supreme Court, which un- 
questionably bears out the interpretation that I placed upon the 
word "legislature" in the opinion given to you recently involving 
the right of the people to initiate a "good roads" bill, and I ap- 
pend the following citations, since they may be of interest if the ' 
matter comes up further: 

In Speer vs. The People, reported in the advance sheets of 
the Pacific Reporter, Volume 122, page 768, we find the following : 

"When the general assembly enacts a law, the general assem- 
bly is the legislature, leaving out of consideration the question 
whether the governor is a member of it when he approves or 
vetoes an act. 

"When the general assembly proposes an amendment to the 
constitution and it is submitted to and voted upon by the people 
of the State, the general assembly and the people are the legis- 
lature. People vs. Mills, 30 Colo. 262 ; 70 Pac. Rep. 322." 

And, in People vs. Mills, w^e find the following, at page 263 : 

"Changes in the organic law in the way of simple amend- 
ments can only be effected by the general assembly submitting 
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to the voters the amendments proposed, upon whom then devolves 
the power of adopting or rejecting such proposals. For the pur- 
pose of such legislation the voters exercise a legislative function 
and constitute a part of the legislative branch of the State gov- 
ernment. State vs. Thorson, 9 S. D. 149; Jameson on Constitu- 
tional Conventions, §513c." 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 5, p. 721.) 

July 17, 1912. 

To the Secretary of State. 

By Mr. Mothersill. 

In re: Petitions under initiative and referendum — Forged signatures. 

1. Under the provisions of Constitutions, the petitions to initiated and 
referred bills and amendments, when duly verified, are prima facte 
evidence of the genuineness of the signatures. 

2. The Secretary of State must recognize petitions duly verified as valid 
until prima facie case is overcome by competent evidence in a proper 
legal proceeding. 

3. The courts would probably not pass upon the validity of petitions on 
account of forged signatures until after the completion of procedure 
of enactment. 

4. The voters of the state, when exercising their power of adopting or 
rejecting proposed laws, are exercising a legislative function and con- 
stitute a part of the legislative branch of the state government. 

5. The expense of publishing proposed laws which may later be held 
invalid does not warrant the courts in interfering in the course of 
their enactment. 

6. Prosecutions for perjury may be instituted against those making false 
affidavits as to the genuineness of signatures on petitions. 



(Opinion Book 5, p. 731.) 

July 18, 1912. 

To Robinson & Robinson. 

By Mr. O'Connor. 

In re: Primary elections. 

1. Under section 39 of the Election Act of 1911, the Board of Jlegistry 
in outlying precincts is required to sit three weeks before the primary, 
one week before the primary, and the Saturday and Monday before 
the primary; -and on said last-mentioned two days it should sit from 
seven o'clock a. m. to seven o'clock p. m. 

2. It is the intention of the Election Law to provide as great an oppor- 
tunity for registration before the primary as before the election, and 
to provide the additional opportunity afforded by the days named. 



(Opinion Book 5, p. 734.) 
July 19, 1912. 
To the Secretary of State. 
By Mr. Mothersill. 
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A proposed constitutional amendment need not be published with the laws 
of that session of the General Assembly at which the amendment was 
proposed, previous to the general election at which the amendment 
is submitted to the people. 



(Opinion Book 5, p. 739.) 

July 19, 1912. 

To the Colorado State Board of Barber Examiners. 

By Mr. Griffith. 

The board has no power to revoke a barber's license for exacting excessive 
prices. 



(Opinion Book 5, p. 748.) 

July 22, 1912. 

To County Attorney. 

By Mr. O'Connor. 

In re: Authority of county commissioners to change precinct lines. 

1. Section 2206, Revised Statutes, 1908, forbids the change of precinct 
lines within five months of an election. 

2. Said section is a part of the act of 1905, which act is limited in its 
application, by its title, to precincts in cities of more than five thousand 
population. 

3. Section 22A, page 361, Session Laws of 1911, controls as to the change 
of precinct lines in cities of less than two thousand population; and 
by the terms of said section the lines may be changed at any time 
within less than three months prior to election. 



(Opinion Book 5, p. 788.) 

August 5, 1912. 

To County Attorney, Jefferson County. 

By Mr. O'Connor. 

In. re: Registration in cities of from 2,000 to 5,000 inhabitants. 

1. The act of 1877 has been repealed by the acts of 1891 and 1894 as to 
this class of precincts. 

2. Neither the act of 1905, the Primary Election Law of 1910, nor the 
registration law of 1911 changes the method of registration for this 
class of precincts. The law of 1894 has not been repealed as to such 
precincts, and its provisions govern. 



(Opinion Book 5, p. 797.) 

August 9, 1912. 

To State Board of Lunacy Commissioners. 

By Mr. Griffith. 

In re: Purchase of farm for State Insane Asylum. 

1. The legislature has power to classify appropriations except as re- 
stricted by the Constitution. 

2. No part of the one-fifth mill levy for the State Insane Asylum can be 
used in the purchase of a farm. 
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(Opinion Book 5, p. 813.) 

August 16, 1912. 

To the Election Commission of the City and County of Denver. 

By Mr. Griffith. 

In re: Primary elections. 

One who possesses the constitutional qualifications of a voter may vote at 
primary elections, but only for the candidates of his party, and, if 
challenged, must swear that he is a qualified voter, belongs to one of 
the parties represented by ballot, and will vote only for the candidates 
of the party with which he is affiliated. 

A voter need not vote at the general election for the candidates for whom 
he voted at the primary election. * 



(Opinion Book 5, p. 829.) 

August 15, 1912. 

To County Clerk and Recorder. 

By Mr. O'Connor. 

In re: Primary elections. 

1. The Primary Election Law of 1910 does not preclude one whose name 
appears on the ballot as a candidate for nomination to public office 
from also being a candidate for precinct committeeman of his party. 

2. The expense of additional deputies in the office of the county clerk 
and recorder is provided for and governed by sections 2580 and 2185, 
Revised Statutes of 1908. 

3. Section 39 of the Election Law of 1911 makes section 2185 of the Re- 
vised Statutes of 1908 applicable to primary registration in the class 
of precincts within the terms of said section 39. 



(Opinion Book 5, p. 834.) 

August 21, 1912. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: Powers of assessment accident associations. 

1. Assessment accident associations organized under the provisions * of 
section 71 of the Insurance Act may carry on the business of casualty 
insurance. 

2. The term "casualty insurance" has no fixed and settled meaning in 
law, and its meaning as used in the Insurance Act is to be determined 
from an examination of the act. 

3. Consideration of the scope of the Insurance Act, and especially of 
sections 29 and 71, leads to the conclusion that assessment accident 
associations should be organized for the purpose of issuing only con- 
tracts whereby benefits accrue upon the accidental death or physical 
disability from accident or sickness of a person. 

4. Insurance upon the lives of horses and cattle, plate glass, burglary 
insurance, etc., is not included within the powers of such associations. 



(Opinion Book 5, p. 843.) 

August 20, 1912. 

To County Attorney of Crowley County. 

By Mr. O'Connor. 

In re: Qualification of voters on location of county seat. 
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1. Statutory and constitutional provisions as the same have existed at 
various periods, with the changes therein from time to time reviewed 
and commented upon. 

2. The rule as announced in County Commissioners vs. Love, 26 Colo., 304. 

3. Elections for location of county seats are to be held according to the 
provisions of sections 1172-1174, Revised Statutes of 1908. 

4. Qualifications of electors at such elections are residence in the state 
for twelve months, in the county for six months, and in the precinct for 
ninety days. 

5. Special registration, special judges of election, and special ballot boxes 
are required for taking the vote at such elections. 

6. It is the duty of the county clerk to prepare forms of afladavits of quali- 
fications of electors, and affidavits of challenged voters, in conformity 
to an election held under the provisions of sections 1171-1174, inclusive, 
Revised Statutes of 1908. 



Mr. J. M. Smith, 

County Attorney of Crowley County, 
Ordway, Colorado. 

Dear Sir: Since my letter to you of August 15 I have re- 
ceived numerous inquiries from county officials and citizens of 
your county regarding the above proposition, but press of busi- 
ness permitted only a most cursory examination of the statute at 
the time my former letter was addressed to you. Owing, however, 
to the public nature and importance of the proposition involved, 
1 have since that time made a very careful and exhaustive search 
into the statutes of the state as they have existed at various 
periods, and miake the following epitome for the information of 
all concerned. 

The Revised Statutes of 1868, Chapter 20, in section 40 of 
said chapter provides that the people — 

^^May locate permanently the county seat by a majority of 
the legal voters in each county according to law." 

Section 41 empowers the qualified voters to select the place 
of their county seat. 

Section 42 provides: 

"Whenever the legal voters of anv countv are desirous of 
changing their county seat * * ♦ " 

and then provides for the holding of an election for tnat purpose, 
and the casting of ballots thereon. 

Section 43 provides for special elections in case no place has 
a majority of all votes polled for the location or change of the 
county seat. 

This section 40 above quoted appears as section 370 of the 
General Laws of 1877, section 683 of the General Statutes of 1883, 
section 957, Mills^ Annotated Statutes, and section 1165 of the 
Revised Statutes of 1908. 

Section 41 of the Revised Statutes of 1868 is section 371 of 
the General Laws, section 684 of the General Statutes, section 
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958 of Mills' Annotated Statutes, and section 1166 of the Revised 
Statutes of 1908. 

Sections 42 and 43, above quoted, have been omitted from the 
General Laws of 1877, but are sections 685 and 686 of the Gen- 
eral Statutes of 1883. 

Up to the time of the adoption of the State Constitution in 
1876, the above sections named of the Revised Statutes of 1868 
were the only law upon the subject of locating or removing the 
county seat, and, as will appear from a reading of the sections, no 
special or additional qualifications were requisite to entitle an 
elector to vote thereon, the language used being "legal voters," 
"qualified voters." Neither did the statutes make any distinction 
as to qualifications on the proposition of locating, as distin- 
guished from removing a county seat. The word used, except in 
section 43, is "changing," which might have been held to have 
been broad enough to include either "locating" or "removing." 

Section 43 in connection with the election uses both phrases, 
"location" and "change." 

By the adoption of the Constitution the people, in section 2 
of Article XIV, limited the authority of the assembly to remove 
the county seat, and precluded anyone from voting on the "re- 
moval" who had not resided in the county six months. This con- 
stitutional provision is still in force and unchanged, but, in our 
opinion, its application does not extend beyond the proposition 
of removal of a county seat, and does not apply to the locating 
of the county seat. Regardless, however, of the correctness of our 
conclusion on the effect of the constitutional provision, the result 
arrived at would be the same, owing to our interpretation of sub- 
sequent legislation, as will hereinafter appear. 

The General Assembly of 1881 passed "An Act to regulate 
elections for the removal of county seats.'^ ( See Session Law^s of 
1881, pp. 103, 104.) Certain sections of said act are Mills' An- 
notated Statutes, sections 963, 964, and 965 ; Revised Statutes of 
1908, sections 1171, 1172, and 1173. By the terms of said act, 
special judges and special registration are provided, and a special 
ballot is required, for elections for the removal or location of 
county seats. The additional qualifications of voters therein re- 
quired are a residence in the county of at least six months, and in 
the precinct of at least ninety days, prior to the date designated 
for holding such election. No others are permitted to register. 

You will note that the act of 1881 does not expressly repeal 
the Revised Statutes of 1868, and makes no reference thereto. It 
is not in the form of an amendment. It, however, impliedly re- 
peals the provisions of the Revised Statutes of 1868 in so far as 
the same are inconsistent therewith; that is, in allowing all qual- 
ified voters to vote on county seat removal or location. It adds 
to the qualifications of voters for location of a county seat the 
six months' residence in the county, and ninety days in the pre- 
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cinct, which had theretofore been required by the constitutional 
provisions above quoted, of election for removal. The same ses- 
sion of the legislature also enacted a law on qualifications of 
electors. Said law is found at Session Laws of 1881, pages 113 
and 114, and is an amendment to section 926 of the General Laws. 
In our opinion, however, this act did not limit, or repeal, or 
change the effect of the act passed a week before by the same leg- 
islature on the subject of elections for the removal of a county 
seat. This last-named act prescribed, and was intended to pre- 
scribe, only the qualifications of electors at general elections. 

The legislature of 1885 (see Session Laws of 1885, pp. 163, 
164) passed an act providing for the change of county seats. This 
act was in the form. of an express amendment to section 3, Chap- 
ter 24, of the General Statutes, being section 685 of that com- 
pilation, which was also section 42, pages 162 and 163, of the Re- 
vised Statutes of 1868; but said section so attempted to be 
amended had already been impliedly repealed by the enactment 
of the law of 1881, above referred to. Neither section 43, nor the 
act of 1885 purporting to amend the same, makes any qualifica- 
tions as to residence of th^ qualified electors , and in that regard 
would leave the qualifications as the same were prescribed in the 
act of 1881. The act of 1885 was amended by the legislature of 
1891. (Session Laws of 1891, pp. 117, 118) ; the wording used in 
the act of 1891 being* "changing the county seat" and "legal vot- 
ers." This act is also silent on the proposition of length of resi- 
dence, and makes no requirements in that regard. It added the 
requirement that only taxpayers could vote on removal, which 
said provision was held unconstitutional in the case of County 
Commissioners vs. Love, 26 Colo., 304, 305. Section 3 of said act 
of 1891 expressly repeals the identical act which it purports to 
amend. 

The act of 1891 was amended by the act of 1911 (Session 
Laws of 1911, sec. 263), which last-mentioned act goes only to 
removal of county seats when the same have been permanently 
located. The legislature of 1903 (Session Laws of 1903, p. 214) 
amended section 1 of Chapter 34, General Statutes of Colorado, 
l)eing the act of 1881, fixing qualifications for electors at general 
elections^ but, like the act of 1881, which it amends, goes only to 
qualifications of electors at general elections. This act of 1903 is 
also Revised Statutes of 1908, section 2145, and Mills' Annotated 
Statutes, section 1571. 

In our opinion, therefore, the election for the location of the 
county seat in Crowley County must be held under and according 
to the provisions of the act of 1881 —that is to say, sections 1171, 
1172, 1173, and 1174 of the Revised Statutes of 1908— and that, 
to be qualified to vote on the proposition of locating the county 
seat, the electors must have resided in the state twelve months, in 
the county at least six months, and in the precinct at least ninety 
days prior to the day designated for holding such election. 
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And that it is the duty of the county clerk to prepare and 
furnish for said election the necessary forms of affidavits of quali- 
fications, affidavits of challenged voters, etc., and that all such 
forms should be prepared to conform to an election held as re 
quired in sections 1171-1174, inclusive, Revised Statutes of 1908 

This represents our final conclusion and supersedes any and 
all letters heretofore written by us regarding the matter. 

Trusting that the effort we have made in this behalf mav be 
of assistance to yourself, as well as to the other county officials, 
in arriving at a correct conclusion as to the law governing the 
premises, and this being our only desire for interest in the matter, 
I am. 

Very truly yours, 

BENJAMIN GRIFFITH, 

• Attorney General ; 

By CHARLKS O'CONNOR, 

First Assistant Attorney General. 



(Opinion Book 5, p. 858.) 

August 22, 1912. 

To the Insurance Commissioner. 

By Mr. Lee. 

In re: Mortgage on coal lands by insurance company. 

1. Under the statute, capital and funds accumulated in the course of busi- 
ness may be invested in mortgages on real estate; surplus may be 
invested in the bonds or evidences of indebtedness of solvent dividend- 
paying institutions other than mining corporations. 

2. These provisions must be construed together and a reasonable interpre- 
tation given, if possible. It. would seem that the Insurance Commis- 
sioner ought not to approve an investment in the bonds or mortgage of 
a mining corporation, but it may be within the discretion of the depart- 
ment to approve a mortgage on real estate containing mining property. 



(Opinion Book 5, p. 884.) 

August 29, 1912. 

To the District Attorney, La Plata County. 

By Mr. Griffith. 

In re: Direct Primary Election Law — Meaning of "personal expenses." 



Hon. George W. Lane, 
District Attorney, 

Durango, Colorado. 

Dear Sir: I have your letter of recent date, inquiring as to 
the meaning of the words "personal expenses" as used in the 
Direct Primary Election Law. 

While I have not made as thorough a search of the authori- 
ties as I should like to have done, owing to the stress of business 
in the office, suffice it to say that I have found no case directly 
in point upon the proposition. 
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It will be noted that bj section 28 of the Direct Primary 
Election Law it is provided that a candidate shall not expend 
any moneys or other valuable thing, except for personal expenses. 
Then follows the provision that personal expenses, within the 
meaning of the act, shall not in any event exceed |5,000 if a per- 
son is a candidate for United States senator, $2,500 if a person 
is a candidate for a state office or Congress, and $1,000 if such 
person is a candidate for any other office. 

However, the statute does not go on, as it would seem it 
ought to have done, and define what is meant by personal ex- 
penses. The definition of "personal expenses,'^ therefore, must be 
a matter of construction, and it should be defined so as to con- 
form to the intent and the spirit of the law. 

In the State of Idaho the Primary Election Law, with refer- 
ence to the expenditures of moneys, is substantially the same as 
ours, and is quite similar in its wording, so far as the first sen- 
tence of the flrst paragraph of section 28 is concerned, comprising 
some nine lines. But the Idaho law, after providing that no 
person shall, in order to aid, or promote, or secure his own nom- 
ination, etc., expend any moneys save for personal expenses^ 
proceeds to define the words "personal expenses" as follows: 

"The words ^personal expenses' as used in this law, shall 
include only expenses directh' incm-red and paid by a candidate 
for traveling and for purposes properly incidental to traveling, 
and for writing, printing and transmission of any letter, circular 
or other publication not issued at regular intervals, whereby he 
states his position or views upon public or other questions, for 
stationery, postage, and for the necessary expenses in hiring halls 
or other room for the purpose of holding public meetings to 
address the voters and others upon public questions and matters 
relating to his candidacy." 

While our legislature did not see fit, after using the words 
^'personal expenses," to define these words, yet it seems to me 
their intention must have been along the lines indicated by the 
definition of personal expenses in the Idaho statute, since a re- 
striction upon /public meetings and written statements of a can- 
didate's position would not be in accord with common sense or 
the public good. Such a restriction would place the voters of the 
state at a disadvantage as to the position of the different candi- 
dates, and the very purpose of the primary law — namely, to 
permit the voters of the state to choose their candidates w^ithout 
reference to the action of conventions or assemblies — would be 
defeated, if the voters themselves were not given every reasonable 
opportunity for information with reference to the different can- 
didates presented to them for their suffrage. 

As was said by the Supreme Court of Idaho, in construing 
certain provisions of their Direct Primary Election Law relating 
to expenditures, in the case of Adams vs. Lansdon, Secretary of 
State, 110 Pac, 280, the intent and purpose of the Primary Elec- 
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tion Law is to prevent large expenditures of money, property, or 
promises, to aid or promote the nomination of any person, and 
this intent is effected by the provisions restricting expenditures 
to certain amounts. 

So far as candidates are concerned, therefore, I see no objec- 
tion to their holding public meetings, traveling from place to 
place, stating their position in writing, and publishing the same 
by means of circulars or newspapers, and using the mails therefor. 
And I am of opinion that all expenditures necessary and reason- 
able in carrying out the above purposes may properly be con- 
strued as personal expenses. 

This represents my conclusion in reference to the matters 
inquired of by you; and further than this I am not prepared to 
express any opinion. 

Very sincerely yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 5, p. 919.) 

September 5, 1912. 

To Chairman Democratic State Central Committee. 

By Mr. O'Connor. 

In re: Closing saloons on primary election day. 

1. Section 2385, Revised Statutes of 1908, requires saloons to be closed on 
election day. 

2. Section 31 of the Primary Election Law of 1910 is broad enough, and 
was intended to apply the provisions of section 2385 to primary elec- 
tions. 

3. Primary elections are placed upon the same dignity as general elec- 
tions, and are to be as fully protected from fraud, vice, and violence 
as are the general elections, and are to be safeguarded to ,the same 
extent. 



(Opinion Book 5, p. 921.) 
September 4, 1912. 

To Town Clerk, Del Norte, Colorado. 
By Mr. Stuart. 

The town of Del Norte may supply water to outside consumers, and collect 
charges therefor, by ordinance duly passed in compliance with the 
Session Laws of 1911, Chapter 1750. 



(Opinion Book 5, p. 944.) 

September 16, 1912. 

To Chairman Board of County Commissioners, Durango, Colorado. 

By Mr. Stuart. 

A county clerk is paid $5 per day for each day of eight hours actually 
employed as clerk of the board of county commissioners, and the fees 
for such service are fees of the office of county clerk and not of the 
country clerk personally. 
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(Opinion Book 5, p. 948.) 
September 17, 1912. 
To the Public Examiner. 
By Mr. Lee. 

In re: Naturalization fees as the personal compensation of the clerk of the 
District Court. 



Mr. H. J. Leddy, 

Public Examiner, 

Denver, Colorado. 

Dear Sir: I have your letter of September 13, inquiring 
whether the fees for naturalization are the personal compensation 
of the clerk of the District Court, or whether they are part of 
the fees of the oflBce. 

Our letter of Julv 16, 1912, referred to the decision rendered 
by the Court of Appeals on May 13, 1912, in the case of Glaister 
vs. Board of County Commissioners of Kit Carson County. That 
decision held that fees accruing in connection with acts done by 
a judge of the County Court, under the provisions of section 
2294 of the Revised Statutes of the United States as amended 
in 1890 (26 Statutes at Large, 121), relating to the making of 
proofs under the land laws of the United States, should be paid 
into the county treasury and were not the personal emoluments 
of the officer, but part of the fees of the office. 

Under date of May 16, 1911, we advised you that with regard 
to naturalization fees the contrary rule prevailed, relying upon 
the peculiar w^ording of the Naturalization Act and upon the 
cases of Eldredge vs. Salt Lake County, 106 Pacific, 939 (Utah, 
1910), and Inhabitants of Hampden vs. Morris, 93 N. E., 579 
(Mass.), as authority for our position. 

Since the decision of those cases, however, the case of San 
Francisco vs. Mulcrevy, 15 Cal. App., 11, has been decided to the 
contrary, as also the case of Barron County vs. Beckwith, 142 
Wis., 519, showing that the courts differ very materially upon 
the construction to be given to state statutes similar to our own, 
when considered in connection with the federal statute providing 
that— 

u ♦ ♦ ♦ clerks of courts exercising jurisdiction in naturaliza- 
tion proceedings shall be permitted to retain one-half of the fees 
collected in any fiscal year up to the sum of three thousand 
dollars." 

In view of these more recent decisions, therefore, and the 
strong ruling of the Court of Appeals in the case of Glaister vs. 
Board of Commissioners, 123 Pacific, 955, I believe that the 
courts of this state would require the clerk of the District Court 
to account for these fees, and that they ought not to be regarded 
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as a personal emolument in addition to the salary provided by 
law. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General; 
By A. A. LEE, 

Deputy Attorney General. 



(Opinion Book 5, p. 958.) 
September 17, 1912. 
To the Secretary of State. 
By Mr. Griffith. 

The General Assembly has no power to propose amendments to more than 
six articles of the Constitution at the same session. 



Hon. James B. Pearee, 
Secretary of State, 
Denver, Colorado. 

Dear Sir: Replying to your inquiry by letter of August 13, 
as to whether more than six proposed constitutional amendments 
can legally be submitted at the same election, I beg leave to sub- 
mit the following: 

I understand from your Mr. Dillon that there are about 
fourteen proposed constitutional amendments to be submitted at 
this election, of which five have been submitted by the General 
Assembly, the remaining number being submitted by the people 
under the initiative. 

The only restriction relating to the -submission of constitu- 
tional amendments is found in the last paragraph of section 2 
of Article XIX of the Constitution, which reads as follows : 

"Provided that if more than one amendment be submitted 
at any general election each of said amendments shall be voted 
upon separately and votes thereon cast shall be separately 
counted, the same as though but one amendment was submitted. 
But the general assembly shall have no power to propose amend- 
ments to more than six articles of this constitution at the same 



session." 



It will be observed that the restriction in regard to the sub- 
mission of amendments here is with reference to the General 
Assembly. 

By section 1 of Article V of the Constitution as amended 
(see Session Laws of 1910, page 11), it is provided, among other 
things, as follows: 

"Section 1. The legislative power of the State shall be 
vested in the general assembly consisting of the senate and house 
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of representatives, both to be elected by the people, but the people 
reserve to themselves the power to propose laws and amendments 
to the constitution," etc. 

The restriction, then, of section 2 of Article XIX of the 
Constitution relates to the number of amendments that may be 
submitted by our House of Representatives and our Senate, which 
constitute the General Assembly. 

Therefore, inasmuch as only five amendments have been sub- 
mitted by the General Assembly, there does not seem to be any 
conflict with our Constitution. Furthermore, I am informed that 
two of the amendments submitted by the General Assembly pur- 
port to amend Article XI of the Constitution. 

Trusting that this answers your inquiry, I remain. 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 



(Opinion Book 5, p. 973.) 

September 23, 1912. 

To the Secretary of State. 

By Mr. MothersiH. 

In re: Publication of proposed constitutional amendments. 

1. Publication for "four successive weeks" is complied with by one publi- 
cation a week for four successive weeks in a weekly paper, even though 
the first publication is not fully twenty-eight days previous to the time 
set for doing that of which the publication is notice. 

2. Publication once a week for four successive weeks in a daily newspaper, 
the publications being made regularly one week apart in the same way 
that publications would be made in a weekly paper, would comply with 
constitutional requirement of publication for four successive weeks. 



Hon. James B. Pearce, 
Secretary of State, 
Denver, Colorado. 

Dear Sir: In reply to your request for an opinion as to the 
duration of publication and number of insertions in county 
newspapers of proposed constitutional amendments and laws, 
in order to comply with the requirement of the Constitution 
that publication shall be for four successive weeks, we respect- 
fully submit the following: 

We are of the opinion that the Supreme Court of this state, 
in the cases of Orman vs. Bowles, 18 Colo., 468; Decker vs. 
Myles, 4 Colo., 558, and Calvert vs. Calvert, 15 Colo., 390, has 
unquestionably determined that a requirement that a publica- 
tion shall be made for four successive weeks is complied with 
by one publication a week for four successive weeks in a weekly 
paper, and that, too, even though the first publication is not 
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fully twenty-eight days previous to the time set for doing that 
of which the publication is notice. 

You also inquire whether the publication once a week for 
four successive weeks may be made in a daily newspaper. 

After a careful examination, we have been unable to find 
any case decided by the appellate courts of this state directly 
upon that point. In Kansas and Nebraska it has been decided 
that publication must be made in each issue of the paper in 
which notice is published from the beginning of the publica- 
tion until the close; that is, if publication is to be for four suc- 
cessive weeks, then the law is complied with by publication 
once a week for four successive weeks in a weekly newspaper, 
but, in case publication is made in a daily, then publication 
must be made in every issue of the paper during the four suc- 
cessive weeks. 

The foregoing rule is held by the case of Lawson vs. Gib- 
son, 21 Neb., 137. 

The contrary has been held, however, by the Court of Ap- 
peals of Illinois, in the case of Illinois Watch Company vs. Na- 
tional Manufacturing and Importing Company, 63 111. App., 480. 
The court had under consideration a statute which required 
that certain notice should be made — 

"By publication in some newspaper published in the county, 
if any, and if none, then in the next county thereto, which pub- 
lication shall be continued at least six weeks." 

The certificate of publication showed that the notice was 
published — 

"For six successive weeks, to-wit: Six times in the 'Chi- 
cago Daily Law Bulletin,' a public daily newspaper, * . * * 
and that the date of the first paper containing the same was 
the twenty-fourth day of April, A. D. 1905, and that the date 
of the last paper containing the same was the twenty-ninth day 
of May, A. D. 1905." 

The whole case turned upon whether the notice so pub- 
lished was in compliance with the statute. It was urged that 
the duration of the publication was less than six weeks, and 
that it was also insufficient because the publication was made 
in a daily paper. 

The court said: 

"The requirement that the publication shall be 'continued 
six weeks' is made by the notice having been published for six 
successive weeks. The notice was published the first time on 
the day it was dated and being published six successive weeks, 
to-wit, six times, is the same as to say it was published once in 
each week for six successive weeks, which is all that the stat- 
ute contemplates." 
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We believe this decision by the Illinois court is a more sen- 
sible rule than that laid down by the Nebraska courts, and that 
it is in harmony with the decisions of the Colorado courts to 
the effect that publication for four successive weeks is complied 
with by publication once each week for four successive weeks 
in a weekly newspaper. 

We are of the opinion that publication once a week for four 
successive weeks in a daily newspaper, the publications being 
made regularly one week apart in the same way that publica- 
tions would be made in a weekly paper, would be a compliance 
with the constitutional requirement of publication for four suc- 
cessive weeks; but, as we have said before, there is no decision 
of Colorado appellate courts directly upon the point* so far as 
we are able to find, and there are decisions of the highest 
courts of other states on both sides of the question; and the 
only way to be absolutely sure, beyond a peradventure, that 
suflftcient publication is being made, would be to have publica- 
tion made in each issue, where the publication is made in a daily 
paper. 

Yours very truly, 

BENJAMIN GRIFFITH, 

Attorney General. 

By PHILIP W. MOTHERSILL, 

Assistant Attorney General. 



(Opinion Book 6, p. 28.) 

October 5, 1912. 

Ta the Governor. 

By Mr. Griffith and Mr. O'Connor. 

In re : Report of investigation of the Stratton Estate. 



To HON. JOHN F. SHAFROTH, 
Governor of Colorado, 
Denver, Colorado. 

Dear Sir: For some time past there has been considerable 
public discussion as to the affairs of that certain concern gen- 
erally referred to as the "Stratton Estate," the property of which 
consists of the estate of Winfleld Scott Straton, deceased, a resi- 
den in his lifetime of El Paso County, Colorado. I have been 
requested as a public oflScer, by various citizens residing in 
Denver, Colorado Springs, and elsewhere throughout the state, 
to make an investigation particularly into the legal aspects of 
this estate, and since the Attorney General of a state occupies, 
under the law, the position of its chief legal officer, I have con- 
sidered it not outside of the line of my duties to inquire into the 
affairs of the estate from a legal viewpoint, and having in mind 
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the interests of the State of Colorado in this property. My office 
has not the facilities, nor is it within our duties, to andit the 
books or accounts of the estate. There have been njimerous audits 
and accountings made from time to time by certified public ac- 
countants, sometimes by order of court and sometimes by order 
of those in charge of the estate. The only audit made by state 
authorities, to my knowledge, is one by the present Public Exam- 
iner, whose report is found at pages 189 and 190 of his Annual 
Report for the year 1911. In none of these audits are any serious 
discrepancies found in the accounts. 

Certain investigations of this estate have been made by our 
General Asemblies from time to time. The Sixteenth General 
Assembly made an investigation, the report of which is found on 
page 1232 of the House Journal of that session in 1907. The 
Eighteenth General Assembly, which convened in Denver in 1911, 
also appointed a committee to investigate the estate, and we have 
failed to find any report of the committee. The Public Examiner, 
liowever, in his annual report above referred to, addresses the 
report to this legislative committee, and states that the report 
is made as per their request. 

I have had occasion to call upon those in charge of this estate, 
such as its executors and the trustees of "The Mvron Stratton 
Home," and have been accorded the utmost courtesy and every 
opportunity requested for examination. I desire, therefore, to 
express to them my appreciation of their attitude in the premises. 
As you are the chief executive officer of the state, I take the 
liberty, therefore, of submitting to jou the results of my investi- 
gations, and shall be pleased to have your views as to the course 
of action the state should pursue in this matter. 

Mr. Stratton died September 14, 1902, and left an estate 
which, by appraisement of Judge J. A. Elstun, made for the pur- 
pose of fixing the inheritance ta^ due the state, was valued at 
16,307,166.36. The principal assets of the estate, as then found, 
consisted of: 

(a) Certain stocks and bonds of The Colorado Springs and 
Interurban Railway Company, this company operating the street- 
car system of Colorado Springs and vicinity. 

(b) Certain stocks of The International Realty Company, a 
company owning many valuable pieces of real estate situated 
principally in Colorado Springs and Denver. 

(c) Certain stocks owned in The Stratton-Cripple Creek 
Mining and Development Company, this company owning many 
valuable mining properties in the Cripple Creek district. 

(d) Certain miscellaneous stocks. 

(e) A certain judgment and interest against the Brown 
Palace Hotel. 

The three corporations referred to above were incorporated 
by Mr. Stratton in his lifetime, and the value of his holdings in 
these companies amounted to almost 75 per cent of the value of 
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his entire estate. Since his death his property has not been in- 
vested in any other concerns, and no new corporations have been 
formed by those in charge of his estate, except "The Myron 
8tratton Home" corporation, which was provided for in his will, 
which was duly admitted to probate about April, 1903. 

It now becomes necessary to set forth some of the provisions 
of the will. It is not necessary to consider the first clause of the 
will. The second clause makes a certain bequest. The third 
clause is as follows: 

"Third : All the rest, residue and remainder of the estate 
of which I may die seized of whatsoever nature, real, per- 
sonal or mixed and wheresoever situated, I give, devise and 
bequeath unto my Executors hereinafter named. In Trust, 
however, to be used and disposed of by them in the manner 
hereinafter stated:" 

Then there are set out in successive clauses, the objects and 
purposes of this trust, as follows: 

The fourth clause is as follows: 

"Fourth : I direct that my said Executors shall as soon 
as they conveniently can, and within the period required by 
law, after my decease, sell and dispose of all the real and 
personal estate of which I may die seized and which is b}^ 
this will vested in them in trust, at such prices and upon 
such terms as to them or to the majority of them shall seem 
most advantageous, hereby giving and granting unto my said 
Executors or unto the majority of them full power and au- 
thority to make, execute and deliver to the purchasers such 
proper deeds and instruments of conveyance, acquittance, 
relinquishment and transfer as may be necessary to vest in 
the purchasers full title to the property so sold and dis- 
posed of." 

Then follow the Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, 
and Eleventh clauses of the will, which provide for certain be- 
quests to certain relatives, friends, and institutions, and certain 
conditions, and other matters relating to the same. 

Then follow the last three clauses of the will, which are 
important to this discussion, and which are therefore set out 
in haec verba: 

"Eleventh : I hereby direct that, in the event of any of 
the foregoing legacies and bequests lapsing or becoming void 
under decree of Court or under anv other circumstances 
whatsoever, such legac}^ or legacies so lapsing or becoming 
void shall be and become in that event a part of the residuum 
of my estate and I direct my executors to pay the same to 
my residuary legatee for the purposes hereinafter named: 

Twelfth : I direct my said Executors, after the full pay^ 
ment and satisfaction of all of the several legacies and be- 

(8) 
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quests hereinbefore given devised and bequeathed to the sev- 
eral persons and institutions named herein and after the 
payment of all the legal and just costs, charges and expenses 
arising from the collection, preservation, settlement and dis- 
tribution of my estate, to pay over all the rest, residue and 
remainder of my said estate, of each and every kind and 
character and wheresoever situated, unto Dr. D. H. Rice, 
Moses Hallett and Tjson S. Dines, In Trust, however for the 
following purposes: All sums of money received by said 
Trustees from my said Executors shall be invested as speedily 
as possible in safe interest-bearing securities which shall be 
selected by them with special care for the preservation with- 
out loss or depreciation of the principal sum so invested and 
for the securing of as large an income therefrom as may be 
consistent with the safety and preservation of the sums so 
invested : 

After payment of all legal and just costs and expenses 
connected with the execution of said Trust, including suitable 
and just compensation to said Trustees to be allowed and 
approved by the District Court of El Paso County, Colorado, 
I direct said Trustees to pay over and deliver to the Trustees 
of a corporation to be created and organized by me during 
my lifetime or by them after my decease under the laws of 
the State of Colorado for charitable purposes only, the name 
of which shall be The Myron Stratton Home,' in memory of 
my father, all the property, moneys, credits, notes, bonds, 
mortgages and evidences of debt of every kind whatsoever 
remaining in their hands to be applied to the carrying out 
of the objects and purposes of such corporation as follows : 

The purpose for which said corporation shall be created 
and to which this bequest is devoted is and shall be the 
erection, furnishing and maintenance of a free home for poor 
persons, who are without means of support and who are 
physically unable by reason of old age, youth, sickness or 
other infirmity to earn a livelihood and who are not by rea- 
son of disease, insanity, gross indecency or immorality unfit 
to associate with worthy persons of the condition in life 
above named: 

The inmates of said home shall be selected by the Board 
of Trustees of said Corporation, first from poor persons of 
the condition above stated, who are actual residents of the 
County of El Paso in the State of Colorado, and second from 
any poor persons of the condition above stated, who are at 
the time of their selection, actual residents of any other 
County in the State of Colorado who shall be admitted 
thereto in the order of priority of their application up to 
the full capacity of said Home to accommodate and provide 
for them without serious inconvenience to persons who shall 
at the time of their application be inmates of said Home : 
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A suitable sum, nof exceeding the sum of One Million 
(1000000.) Dollars, out of this bequest shall be expended in 
purchasing suitable grounds and a site for said home within 
the County of El Paso, State of Colorado, and in erecting, 
furnishing and equipping the necessary buildings for the use 
of the inmates of said Home and for the maintenance of 
careful supervision over the erection of said buildings and 
improvement and beautification of said grounds: All the 
balance and remainder of this bequest shall be kept carefully 
invested in good and safe interest-bearing securities, and all 
the proceeds or income derived from such investments shall 
be expended under the direction of the Trustees, directors or 
managers of said Corporation, in accordance with the By- 
Laws of said Corporation, for the maintenance and support 
of said Home and to the payment of all expenses of the re- 
pairing, superintending and conducting the same, including 
suitable compensation to said trustees, all of which expendi- 
tures and disbursements shall be subject to the inspection 
and approval of the District Court of El Paso County, Colo- 
rado, or to the inspection and approval of such auditing com- 
mittee or Board of Inspection as may be provided for in the 
By-Laws of said ^The Myron Stratton Home.' It is my espe- 
cial desire and command that the inmates of the said Home 
shall not be clothed and fed as paupers usually are at public 
expense, but that they shall be decently and comfortably 
clothed and amply provided with good and wholesome food 
and with the necessary medicines, medical attendance, care 
and nursing to protect their health and insure their comfort : 

And that no inmate of said Home shall be constrained 
against his or her will to perform any manual service for 
any inmate of said Home not related to him or her by blood 
or marriage, nor for any officer or employe of said Home; 
nor shall any of such inmates be constrained to perform any 
manual labor when physically unable to do so. 

And full and specific rules, regulations and directions 
shall be contained in the By-Laws of said ^The Myron Stratton 
Home' relating to the regulation and conduct of said Home 
and the inspection, auditing and approval of the accounts 
and disbursements of the Superintendent of said Home and 
of the Trustees thereof so that said Home may be guarded 
and protected in everj- way against wasteful, extravagant 
and improper management and said Trust funds fully pro- 
tected and conserved for the uses and purposes herein named. 

Thirteenth : In the event of the lapse of the bequest of 
the residuum of my estate as contained in sub-division 
^Twelfth' hereof or in the event that said bequest should be, 
by final judgment or decree of any court of competent juris- 
diction held to be illegal or void, then and in that event 
I direct my said executors to pay over and deliver to the 
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State of Colorado, all of that portion of my estate included 
in the bequest of the residue and remainder thereof which 
shall so lapse or be held to be illegal or void to be appro- 
priated and applied in such manner as the Legislature of 
said State shall direct to the support of such Charitable and 
Benevolent institutions as are now supported at the expense 
of the State of Colorado." 

Very briefly restated, the will provides that the estate shall 
go to the executors, in trust; that they shall, as soon as they 
conveniently can, and within the period required by law after hii 
death, sell and dispose of his estate at such prices and on such 
terms as shall seem most advantageous; thatj after paying and 
fully satisfying certain legacies, and after paying all costs and 
expenses arising from the collection, preservation, settlement, 
and distribution of the estate, they shall pay and deliver over the 
remainder of the estate to the three trustees for certain purposes ; 
that is to say, the trustees shall invest all sums of money received 
from the executors, in safe, interest-bearing securities, and, after 
paying all costs connected with this trust, including their own 
compensation, to be fixed by the court, the trustees shall pay over 
to the trustees of a corporation, to be known as "The Myron 
Stratton Home," all moneys and properties in their hands, to be 
applied to carrying out the objects of the corporation, which are 
the erection and maintenance of a free home for poor persons 
who come within certain qualifications, as set out in the will. 
The inmates are to be selected first from El Paso County, then 
from the other counties in the state, and a suitable sum, not 
exceeding $1,000,000, shall be expended in purchasing, erecting, 
and furnishing the site and buildings, and in the maintenance of 
the grounds. The remainder of the estate shall be kept in safe, 
interest-bearing securities, and the income from the same shall 
be expended by the trustees of the corporation in maintaining 
and supporting the home and its inmates, all expenditures being 
subject to the inspection and approval of the District Court of 
El Paso County, or such auditing committee as may be provided 
for in the b} -laws of the corporation. Then follow provisions as 
to the internal management of the home and its inmates. Then 
there is the provision for the State of Colorado taking over the 
entire estate for its charitable and benevolent institutions, in case 
the bequest to and for "The Myron Stratton Home" should lapse, 
or be held void or illegal by a court of competent jurisdiction. 

Having recited the main provisions of the will, let us inquire 
briefly into the history of the estate and its present status. 

As already stated, Mr. Stratton died September 14, 1902, and 
his estate was appraised at |6,307,166.36. An attempt was made 
to break the will by Mr. Stratton's son, when it was presented 
for probate, with the result that administrators to collect — being 
Tyson S. Dines, D. H. Rice, and A. G. Sharp — were appointed, 
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and the executors, not knowing the result of the litigation, were 
forced to hire counsel on a contingent basis to defend the will. 
The result of these proceedings was that the contest was dis- 
missed, the estate paying the son $350,000 in settlement, and the 
attorneys defending the will were paid, under order of court ap- 
proving the same, the aggregate amount of $204,109.16. The 
administrators to collect were allowed, by order and the approval 
of the court, the sum of |185,207.67. They were also allowed by 
the court interest on the same amounting to $18,685.95. 

With the dismissal of the contest about April, 1903, the 
administrators to collect delivered the estate to the executors, 
who managed the same exclusively until about March, 1909, when 
the court, upon petition, filed in January, 1909, by the trustees 
named in the will, ordered the transfer of the bulk of the estate 
to Messrs. Rice, Dines, and William Lennox as trustees; Mr. 
Hallett, one of the trustees named in the will, having refused to 
act. It thus appears that the executors were in exclusive charge 
of the estate, subject to the orders of the court, for about six 
years; i. e., from April, 1903, to March, 1909. The executors for 
their services were allowed, by order and approval of the court, 
the sum of $207,684.90. 

The trustees named above, however, remained in charge of 
the estate only until about January 3, 1910, when, by order of 
court, the trustees were ordered to turn over the estate to ^*T£e 
Myron Stratton Home'' corporation, as provided by the will. The 
incorporation of the Home and all matters in connection with it 
at that time were approved by the court as being in conformity 
with the provisions of the will and the law. We do not under- 
stand that these trustees have as yet been allowed anything for 
their services, nor that they have been discharged. The will pro- 
vides that they shall receive such sum for their services as the 
court shall approve. 

Since January 3. 1910, the entire estate, except the sum of 
about $350,000 retained by the executors (who have not yet been 
discharged) to await the result of litigation now pending, has 
been held by "The Myron Stratton Home" corporation, the trus- 
tees of which are Tyson S. Dines, D. H. Rice, and William Lennox. 
According to a report just published by these trustees, the estate 
held by them is valued at $6,794,949.78. This is exclusive, of 
course, of the $350,000 or thereabouts now held in the hands of the 
executors, as above stated. Its principal assets are not materially 
different in form from the assets at the time of Mr. Stratton's 
death, and consist almost entirely of: 

(a) All stock in the Realty Company above referred to; 

(b) All stock in the Mining Company above referred to; and 

(c) All stocks and certain of the bonds in the street-car 
system above referred to. 

(d) The fee-simple title to the Brown Palace Hotel. 
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(e) The Broadmoor property in El Paso County, consisting 
of some 2,700 acres with valuable water rights, purchased for 
$350,000, as a site for *^The Myron Stratton Home." Architects 
are now completing plans for some of the buildings, but we are 
not advised that construction work has begun. 

The trustees of ^'The Myron Stratton Home" corporation re- 
ceive as compensation the following: 

D. H. Rice, $7,000 per year. 

Tyson S. Dines, $4,000 per year. 

William Lennox, $4,000 per year. 

Mr. Rice also receives, as president of the Street Car Com- 
pany, $1,800 per year. 

Mr. Chamberlain, one of the executors, receives, as vice-presi- 
dent of the same company, $1,200 per year. None of these trus- 
tees or executors receives rut other compensation from any of 
the holdings of the estate. 

Mr. William Lloyd acts as secretary to "The Myron Stratton 
Home" corporation, the executors, and the various corporations 
in which the Home holds stock, and receives a salary of $6,000 
per year. 

The attorneys hired by the trustees to represent their various 
ijQterests receive $6,000 per year, which covers services for litiga- 
tion. 

The salaries received by other officers and employes of the 
Home, and the various corporations in which it holds stock, seem 
to be reasonable and not excessive. 

In view of the foregoing, it would seem that the State of 
Colorado is interested from a legal viewpoint in this estate in 
what might for convenience be treated from three different as- 
pects, as follows, and which I shall discuss in the order named : 

1. The state's interest in supervision and visitation of a pub- 
lic charity such as "The Myron Stratton Home." 

2. The stale's' interest in seeing that the terms of a will, 
establishing and aiding a public charity, are complied with and 
carried out. 

3. The state's interest in case the bequest to "The Myron 
Stratton Home" should lapse, or be held to be void or illegal by 
any court of competent jurisdiction, as provided in section 13 of 
the will. 

1. Taking up now the interest of the state, if any, in the 
matter of supervision or visitation of the Home as a public char- 
ity, we shall discuss the same from three viewpoints, to-wit : 

(a) The provisions of the law, the will, and the by-laws 
of the Home, for affording the state opportunity of inspecting 
and supervising the affairs of the Home and the estate. 

(b) The apparent need or desirability of such inspection. 
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(c) How STipervision and visitation on the part of the state 
should be obtained. 

(a) That the Home is a public Gh<irity seems beyond dis- 
pute. Thus: 

"In the modern sense, and especially in America, the 
accepted definition of a public charity is that it is 'a gift, 
to be applied consistently with existing laws, for the benefit 
of an indefinite number of persons, either by bringing their 
minds or hearts under the influence of education or religion, 
by relieving their bodies from disease, suffering, or con- 
straint, by assisting them to establish themselves in life, or 
by erecting or maintaining public buildings or works, or 
otherwise lessening the burdens of government.' " 

6 Cyc, p. 900. 

Again : 

"A gift is a public charity when there is a benefit to be 
conferred on the public at large, or some portion thereof, or 
upon an indefinite clans' of persons; and its benefits may be 
confined to special classes, as decayed seamen, laborers, 
farmers, etc., of a particular town or county." 

6 Cyc, pp. 902-903. 

See also the case of Clayton vs. Hallett, 30 Colo., 231. 

There is no statute of this state authorizing the supervision 
or regulation of public charities not supported by the state. 

The only provision in the will affecting this matter is found 
in that part of section 12 of the will which reads as follows : 

^*A suitable sum, not exceeding the STim of one million 
(1000000) Dollars, out of this bequest shall be expended in 
purchasing suitable grounds and a site for said Home within 
the County of El Paso, Stale of Colorado, and in erect- 
ing, furnishing and equipping the necessary buildings 
for the us'e of the inmates of said Home and for the main- 
tenance of careful supervision over the erection of said build- 
ings and improvement and beautification of said grounds: 
All the balance and remainder of this bequest shall be kept 
carefully invested in good and safe interest-bearing securi- 
ties, and all the proceeds or income derived from such in- 
vestments shall be expended under the direction of the Trus- 
tees, directors or managers of said Corporation, in accord- 
ance with the By-laws of said Corporation, for the mainte- 
nance and support of said Home and to the payment of alJ 
expenses of the repairing, superintending and conducting the 
same, including suitable compensation to said trustees, all 
of which expenditures and disbursements shall he subject 
to the inspection and approval of the District Court of El 
Paso County, Colorado!, or to the inspection and approval of 
such auditing committee or Boa/rd of Inspection as may be 
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provided for in the By-laws of said ^The Myron Stratton 
Home,' '' 

It will be noted that the above provision reeitefe* that the 
expenditures and disbursements of the Home shall be subject to 
inspection and approval of the District Court or an auditing com- 
mittee provided for in the by-laws. They need not necessarily 
be approved by the District Court. The by-laws adopted by the 
trustees of the Home make no provision for any report to the 
District Court at all. Article 12 of the by-laws provides: 

"An auditing committee, consisting of one or more cer- 
tified public accountants under the laws of the State of Colo- 
rado, shall be annually appointed by the Board of Trustees 
to examine the receipts, expenditures and disbursements' of 
said corporation, and make report of its examination to said 
Board of Trustees. 

The member or members of said auditing committee 
shall in no event be a Trustee, member or officer of said cor- 
poration or related by blood or marriage to any Trustee, 
member or officer of said corporation and no person shall 
serve upon said auditing committee for more than two suc- 
cessive years. The report of said committee shall, within 
thirty days after its submission to the Board of Trustees, 
be published in full in a daily newspaper of general circula- 
tion in the City of Colorado Springs, Colorado." 

Up to the time "The IVfyron Stratton Home" corporation was 
formed, in 1909, all the acts and doings of administrators to col- 
lect, executors, and trustees were subject to the inspection and 
approval of the courts. Since the adoption of the by-laws no re- 
ports are made by the trustees of the Home to the courts, and 
none is provided for. The whole matter is entirely in charge of 
the trustees of the H!ome. Nor can it be said that the trustees 
in so acting have violated any provision of the will. They have 
acted within their powers. 

(b) Yet, if the trustees should continue to act under this 
by-law, it would seem that they should not resent — ^but, on the 
other hand, should welcome — proper public supervision of this 
worthy public charity, to the end that the people at large may 
rest assured that tliere is a checking up of the acts and doings 
of the trustees, who, under the terms of the will, have taken 
unto themselves alone the great power and deep responsibility of 
managing such a large public enterprise. Such a statement as 
that just made does not presume any dishonesty or unfaithful- 
ness on the part of any person, but merely expresses' the senti- 
ment, we believe, of the people of this state, who will demand 
the strictest accounting in a public charity of such magnitude 
as this to an authority who has no opportunity nor object of be- 
ing biased, consciously or unconsciously, by reason of selection or 
employment. It is worthy of comment in this connection also that 
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by the terms of the by-laws of "The Myron Stratton Home" no 
bond or other security is required of any of the trustees. Mr. 
Lloyd, the secretary, gives a bond, but the penalty is only $5,000. 

In accordance with Article 12 of the by-laws of the Home, 
providing for an audit of the affairs of the Home corporation 
annually, the report of Horace H. Mitchell, certified public ac- 
countant, for the year 1911, who also prepared the report for the 
year 1910, was rendered to the trustees on June 28, 1912, and 
published in the Colorado Springs papers shortly afterwards. 
Mr. Mitchell sets forth the receipts of "The Myron Stratton 
Home" corporation, showing receipts from •companies and prop- 
erties owned by the Home corporation, such as the Street Car 
Company, the Mining Company, the Brown Palace Hotel, etc.; 
also disbursements made by the Home during the year, and also 
the assets of the Home corporation. He also states that he has 
made an audit of the i)ooks of the Street Car Company, the Realty 
Company, the Mining Company, and all of the other properties 
of the Home, and has found the same satisfactory. There is, 
however, no statement in detail or at all throughout his report 
showing, for instance, the gross receipts, or the expenses and 
expenditures, and for what purpose, of any of the large corpora- 
tions owned and operated by the Home corporation, as, for ex- 
ample, the Street Car Company, the Realty Company, the Mining 
Company, etc. The ostensible purpose of publishing the report 
of the accountant is no doubt to inform the public as to the status 
of the property of the Stratton Estate. .But while the public is 
informed as to the receipts, disbursements, and assets of the 
holding company, as it were — i. e., "The Myron Stratton Home" 
— it is left in the dark as to the operations, or the receipts or 
the expenses, and for what purposes, of the large properties 
which are separate entities from the Home corporation, and on 
the proper management of which the success of the whole under- 
taking must depend — such properties, e. g., as the Street Car 
Company, the Mining Company, the Realty Company, etc. The 
same patent omission is found in each of the reports filed by the 
trustees, and in the reports of the executors heretofore filed with 
the County Court of El Paso County before the incorporation of 
the "Myron Stratton Home" corporation, as provided by law. 
So far as the trustees are concerned^ these reports contained no 
specific or detailed information as' to the gross earnings and the 
expenses of such corporations and properties as those named 
above. We note that for each of the years 1905, 1906, 1907, and 
1908 the then county judge refused his approval to such reports, 
and the court made the following endorsement on the report for 
the year 1906 : 

"This report is not approved for the reason that it is 
insufficient and incomplete. The assets of the estate consist 
almost entirely of property held by three corporations, under 
the control of the executors, The International Realty Com- 
pany, The Colorado Springs' and Interurban Railway Com- 
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pany, and The Mining and Development Company, and this 
report gives the Court no information concerning the re- 
ceipts and expenditures, management or condition of these 
corporations. The court does not now pass on the report in 
other respects." 

On the incoming of a new county judge in 1909, the new 
incumbent found the reports for the past four years not ap- 
proved, and on petition of the executors he appointed a referee 
for the following purposes : 

"To ascertain facts, and report to the court upon the 
following matters and things concerning the estate: 

1st. The total amount of money received by the Exec- 
utors of said Estate during each of the years 1905, 1906, 1907 
and 1908, and the sources from which it was received. 

2nd. The total amount of money paid out by said ex- 
ecutors during each of said years, to whom paid and the date 
of payment. 

3rd. Whether all expenditures of said Executors dur- 
ing said years are evidenced by proper vouchers, and whether 
such vouchers can be produced by said Executors on demand 
of this Court. 

4th. What amounts of money, if any, have been paid out 
or expended by said Executors, during said years without an 
order of Court, and when, to whom and for what it was paid. 

5th. Whethet" The Colorado Springs and Interurban 
Railway Company, The Stratton-Cripple Creek Mining and 
Development Company, The International Realty Company 
and all other companies of which the Estate may own the 
stock control, have accounted for and turned over to said 
executors from time to time during said years the proper 
amounts of money as dividends or otherwise, and if so, are 
those amounts properly accounted for in the several reports 
filed in this Court by said Executors as above mentioned. 

6th. What was the general policy of W. S. Stratton 
during his lifetime and while President of The Colorado 
Springs and Interurban Railway Company, with reference 
to the issuance of free transportation over the lines of said 
railway and in what way, if any, have the officers of said 
railway changed, enlarged or modified said policy since the 
death of said Stratton. 

Said referee shall make report of such findings of fact 
and conclusions of law to this Court for its information with 
all convenient speed." 

The referee filed an extended report, and, the report of the 
referee being approved by the County Court, the court then ap- 
proved, on June 26, 1909, the reports of the executors for the 
vears 1904, 1905, 1906, 1907, and 1908. The referee's report had 
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attached thereto exhibits showing all receipts and disbursements 
of the executors as such, for the said years, being, however, only 
the same in character and extent as had heretofore been furnished 
to the court by the reports of the executors. The report of (he 
referee gave the court- no information whatever as to the gross 
revenue, the expenses, and the net earnings of the various cor- 
porations, but in lieu of such information stated that the accounts 
had been examined, and that the same were proper and correct. 

In our judgment, unless excused by the court upon a suffi- 
cient showing therefor, all of these reports should detail the 
affairs of the various corporations and i)roperties of the estate 
direct to the court, showing the gross income thereof and the 
disbursements made therefrom. The property of the corporations 
is the property of the estate. The payments made by the corpo- 
rations are made out of the funds of the estate, and should be 
subject to the inspection of the court. Under the practice per- 
mitted in this estate, the statutes of the state requiring reports 
from the executors would be of little or no avail where the estate 
might own all of the stock in corporations, because sucn a prac- 
tice would permit the corporations to manage the corporate affairs 
as they saw fit, and i-eport only the dividends, if any there be; 
while the gross earnings and the payments made therefrom are 
a much larger item, concerning which the court would be com- 
pletely ignorant, and in the making of which those in charge 
would be independent of any control or supervision of the court; 
and such independence would open the way to, and permit of, 
grave abuses in the handling of the funds of an estate. Such a 
practice should not be sanctioned, and we shall discuss hereafter 
our recommendations in this matter. 

Another matter which is. deserving of consideration, when 
the question of supervision is concerned, is that of the practice 
of the officers of the Street Car Company to grant free trans- 
portation over its lines to certain people. When the county judge 
in 1909 ordered the referee to look into certain matters in con- 
nection with the estate, as above set forth, it will be recalled that 
one of the matters to be inquired into was the custom of Mr. 
Sratton in his lifetime, when he owned and operated the Street 
Car Company, with reference to free transportation. The referee 
reported that it was Mr. Stratton's custom to issue free trans- 
portation, and that he considered it necessary to do so ; that those 
in charge of the estate after his death have followed this custom, 
but that the amount of transportation issued at this time is less 
than at any time previous, and considerably less than when Mr. 
Stratton was living. We do not believe that it is necessary to 
discuss this matter at length. If there ever was any justification 
for such a practice, we are firmly of the opinion that it does not 
exist at this time, and that the trustees and those operating the 
Street Car Company should forthwith issue an order that free 
transportation shall no longer be permitted; and we recommend 
that this be done. 
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We note also that the cash on hand of the Home corporation, 
the Mining Company, the Realty Company, and the Street Car 
Company is all deposited in the Exchange National Bank of 
Colorado Springs, except a small deposit for the Realty Company, 
ranging at different times from about f 5,000 to about f 25,000, in 
the First National Bank of Denver, and that these cash deposits 
do not draw any interest for the estate. An average of these 
deposits taken on the first of certain months in 1910, 1911, and 
1912 ranged from about $115,000 to about $260,000. The State 
Treasurer, on daily balances on the deposits made by him to 
various banks in the State of Colorado,. collects 2^2 P^r cent per 
annum interest on daily balances, and the collections are made 
monthly. The same is true of the treasurer of the City and 
County of Denver, and certain other public officers collect inter- 
est on daily balances. We are also informed that some of the 
large corporate interests of the stat.e do likewise, and that the 
banks of this state generally are willing to accept large deposits 
and pay interest on daily balances. The trustees call attention 
to the fact that Mr. Stratton in his lifetime had a working 
arrangement with the Exchange National Bank of Colorado 
Springs, whereby, when he had a surplus of cash, he would buy 
at par bonds of the Street Car Company and draw 5 per cent 
interest. When, on the other hand, he needed cash for immediate 
purposes, he sold these bonds to the bank at par and secured the 
cash. In this way Mr. Stratton and the bank had a system 
whereby he was enabled to dispose of his surplus cash and receive 
bonds drawing interest, and at other times, when he needed cash, 
he could secure the same by selling these bonds. The trustees 
state that they have continued to carry out this arrangement 
with the bank since Mr. Stratton's death, and that the net results 
of the same are that they have secured a greater return than could 
have been secured by interest on the daily deposits. This may be 
true, and we have not undertaken tor check out exactly the results 
of the course pursued by the trustees, or the results that might 
have been secured if interest had been received on daily balances ; 
that is a matter which is properly a question of auditing. It is 
sufficient to say that, inasmuch as it appears that there are, 
notwithstanding this arrangement, large cash balances from time 
to time, this matter should be subject to the inspection and super- 
vision of the courts, in the manner we shall hereafter set forth. 

A great deal has been said from time to time in regard to the 
fees allowed attorneys and executors in connection with the 
estate, and particularly with reference to fees allowed to counsel 
for executors in defending the will against the contest instituted 
by Mr. Stratton's son, amounting to something over $200,000; 
the administrators' fees, with interest, amounting to something 
over $175,000, and the executors' fees, amounting to over $200,000. 
The principle is well established that the executors, in order to 
defend the will contest, had a right to hire counsel to represent 
them, the amount to be paid them for their services to be deter- 
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mined by the court. So far as the fees of the administrators and 
executors are concerned, the matter is governed by section 7243 
of the Revised Statutes of 1908, which provides as follows : 

"Executors, administrators, guardians and conservators 
shall be allowed, as a compensation for their trouble, a sum 
not exceeding six per cent, on the whole amount of i)ersonal 
estate, and not exceeding three per cent on the money arising 
from the sale, mortgage or letting of land, with such addi- 
tional allowances for costs and charges in collecting and de- 
fending the claims of the estate, and disposing of the same, 
as shall be reasonable, to be allowed and paid as other ex- 
penses of administration.'^ 

Most of the estate of Mr. Stratton, such as the stocks and 
bonds of the various corporations, would be regarded in the law 
as personal property, and it is quite apparent, therefore, that the 
fees received bv the executors and administrators were well 
within the maximum amount provided for by law ; and whatever 
may justly be said at this time in regard to these various fees 
being excessive, I am of the opinion that no recourse under the 
law may now be had, because all of these charges were presented 
10 the courts which had jurisdiction over this estate, and, after 
. presentation, were allowed and paid under the order of the court. 
These orders are the judgments of the court, and as such cannot 
be set aside in the absence of a showing as to fraud, mistake, or 
accident. The whole matter was determined and settled by the 
courts, and no appeal or writ of error was ever sued out, within 
the time required by law, to review the orders of the court in 
these respects. When these orders were entered was the proper 
time and the only time, in the absence of fraud or mistake, that 
the matters decided could be objected to and remedied. The 
amounts of these fees are matters within the discretion of the 
court, and, it having decided what those fees should be, it is 
sufficient to say that I have found no competent evidence which 
would justify me in saying that these orders and judgments of 
the court now entered, in the neighborhood of a decade ago, 
could be overturned. If it could have been shown, when the 
matters were presented to the court, that such fees were excessive, 
that circumstance is a cogent reason why there should be a 
supervision of this estate, in the manner and form as hereinafter 
recommended. 

(c) We would recommend that Article 12 of the by-laws be 
amended to require all reports to show all receipts and expendi- 
tures, not only of the Home corporation, but also of the other 
corporations, and properties controlled and owned by the Home 
corporation, and that the reports, and all of the acts and doings 
of the estate, be submitted to the District Court of El Paso 
County for its inspection and approval (which is one of the 
methods contemplated by the will with reference to the reports 
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of the Home corporation). Further, that the District Court, 
subject to the approval of the Governor, appoint the accountant 
or auditing committee, as the«case may be, who shall make the 
accountings and report, and that at the time the report is pre- 
sented for the inspection and approval of the court, the Governor 
and Attorney General be notified of that fact, so that the state 
may appear and be heard, if necessary, before the approval by 
the court of the report. Also, that if for any good and sufficient 
reason the interest of the estate will suffer by reason of the pub- 
licity of the details mentioned, then that such matters shall be 
presented to the court, upon notice to the Governor and the 
Attorney General, for such action as the court may order in the 
premises. Further, that if the trustees fail or refuse to so amend 
their by-laws, the Governor report the entire matter to the legis- 
lature, and urge the passage of legislation looking to the super- 
vision and regulation of this estate, as to all of the matters men- 
tioned above and recommended herein. I am of opinion that, in 
view of the position of the state as parens patriae^ its legislature 
has the power to so regulate and supervise a public charity. 
Such a course does not contemplate the violation or alteration 
of any of the tenris of the will or its purposes and objects, but 
merely deals with the proper regulation of the affairs of the 
estate, to the end that its aims and objects are economically and 
carefully complied with and fulfilled. 

2. As to the state's interest in seeing that the terms of a 
will, establishing and aiding a public charity, are complied with 
and carried out. We have special reference here to the ful- 
fillment of the will, in regard to its objects and purposes. In 
this case it is the foundation, erection, and maintenance of "The 
Myron Stratton Home." That the state has the right and author- 
ity to enforce the provisions of a will establishing a public 
charity, the benefits of which are to flow to that portion of the 
public which is designated in the will as "the worthy poor," 
etc., we believe permits of no dispute. 

Considering now the provisions of the will, we find that Mr. 
Stratton gave certain specific instructions as to how the trust 
should be carried out. Among others, we note again that in 
the third item of the will he recites that he gives his estate to 
his executors in trust, and in the fourth item directs that his 
executors — 

"shall, as soon as they conveniently can and within the 
period required by law, after my decease, sell and dispose 
of all the real and personal estate of which I may die 
seized and which is by this will vested in them in trust," 
etc. 

Then, in item 12, the executors were directed, after the full 
payment and satisfaction of all of the several legacies and be- 
quests, and the payment of all the legal and just costs, charges, 
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and expenses arising from the collection, preservation, settle- 
ment and distribution of the estate — 

"to pay over all the rest, residue and remainder ot my 
said estate, of each and every kind and character, and where- 
soever situated, unto Dr. D. H. Rice, Moses Hallett and 
Tyson S. Dines, in trust, however, for the following purposes : 
All sums of money received hy said trustees from my said 
Executors shall he invested as speedily as possible in safe 
interest-hearing securities which shall he selected hy them 
with special care for the preservation without loss or depre- 
ciation of the principal sum so invested and for the securing 
of as large an income therefrom as may he conmstent with 
the safety and preservation of the sums so invested,'^ 

Then these trustees were directed, after paying all legal and 
just costs and expenses connected with their trust, to pay over 
to the trustees of "The Myron Stratton Home" corporation all. 
property, moneys, credits, etc., in their bands, which properties 
were to be applied by the Home in the foundation, erection, and 
maintenance of the charity referred to as "The Myron Stratton 
Home." 

Referring now to the fourth item of the will, which pre- 
scribes that the executors shall, as soon as they conveniently 
can and within the period required hy law^ sell and dispose of 
the real and personal property, we are unable to fix definitely 
upon any specific statute requiring the conversion of real and 
personal property of an estate into money within a specific time. 
Section 7158 of the Revised Statutes of 1908, however, prescribes 
as follows: 

"The executor, administrator, guardian or conservator 
shall, as soon as convenient, after making the inventory and 
appraisement, as herein directed, sell at public auction or 
private sale, as the county court shall order and direct, all 
the goods and chattels of the testator, intestate or ward, not 
reserved to the widow, wife or minor heirs, and also except- 
ing specific legacies and bequests, when the estate is sufficient 
to discharge the debts over and above the specific legacies 
and bequests, and in case of public sale, three weeks' notice 
of the time and place of such sale shall be given, by publica- 
tion in some newspaper, or by posting notices in three public 
places in the county, as' the court shall direct; and such sale 
may be made for cash or upon credit, as the county court 
shall direct, security to be approved by the court ; Provided, 
that the county court may, except in cases where it is neces- 
sary to sell to pay debts, bequests or legacies, order that the 
executor, administrator, guardian or conservator dispense 
with the sale of personal property, or any part thereof, and 
to distribute the same in kind to the heirs or devisees of the 
testator or intestate, or hold the same as assets of the ward, 
as the case may be; Provided, further. That water rights 
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and stock in ditch companies may be reserved, to be sold 
with the lands' of such estate, if deemed for the best interests 
of such estate." 

However, it seems quite clear that the executors were di- 
rected, as soon as thev conveniently could, to dispose of and sell 
all of the real and personal estate, and convert it into money; 
that these monejs and all property remaining of the estate 
should go to the trustees, and be by them invested as speedily as 
possible in safe, interest-bearing securities, which should be se- 
lected with special care for the preservation, without loss or de- 
preciation, of the principal sum so invested, and for the securing 
of as* large an income therefrom as might be consistent with the 
safety and preservation of the sum so invested. 

It is fair to conclude that Mr. Stratton intended that such 
properties as the stocks of the Street Car Company, the Mining 
Company, the Hotel, and other properties which were in active 
operation, and would require considerable skill and time in the 
successful management of the same, should be sold, and the pro- 
ceeds from the same invested in safe, interest-bearing securities; 
also, that this should be done with all convenient speed, and from 
the proceeds the Home should be erected and maintained. The 
estate still owns and operates the Street Car Company, the 
Mining Company, and the Hotel ; and while it is now preparing 
plans for the erection of the Home, and the trustees state that 
the construction of the Home is to be begun forthwith and a unit 
of the Home to be opened within the next few months, the work 
of constt'uction has not actually been begun. But, of course, as 
already stated above, a very valuable, extensive, and suitable 
property for the Home has been selected and purchased. The 
trustees give, among other reasons, two principal ones for the 
delay in not converting into ca«h the active properties of the 
estate, and in not having the Home opened at this time : 

First, because of the large number of lawsuits, involving 
great amounts of money, which have been filed against the estate, 
and which have only recently, with the exception of one or two 
lawsuits still pending, been settled and determined, and, in a 
very great majority of cases, in the estate's favor. It is points 
out that lawsuits involving over twenty-three million dollars of 
claims have been made against the estate. 

"That the principal suits were prosecuted against the 
estate with ample funds and by the best legal talent of the 
country, including a United States Senator and a leading 
firm of New York lawyers, and that in order to defeat these, 
notably, the will contest, the Venture Corporation, and 
Stratton's Independent Ltd., suits, the best legal talent ob- 
tainable had to be employed by the estate." (See report of 
Secretarv Lloyd, addressed to the public, dated January 1, 
1909.) 
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Second, that repeated and continued efforts had been made 
to sell the Street Car Company property, the Hotel, and the 
Mining Company properties, at a price believed by the trustees' 
and the executors to be the fair market value of the same, and 
that up to this time such efforts to sell have been unsuccessful. 

It is also pointed out that to establish a Home which shall be 
conducted along wi«e and efficient lines, and still conform to the 
provisions of the will, which are in many respects rather unusual, 
requires long and detailed study and investigation, both in con- 
structing the Home itself and in maintaining the same after con- 
struction; that the plans for the Home have been fully completed, 
and that they are the result of mature and exhaustive investiga- 
tion; and it is pointed out that, while Mr. Girard died December 
26, 1831, the Girard College was not opened until January 1, 
1848 — sixteen years later. (See the report of William Lloyd, 
secretary, dated January 1, 1909, and addressed to the public.) 

We are confronted, then, over nine years after the probate 
of the will, on the one hand with the Home not yet open to the 
public, and with certain active properties of the estate not yet 
sold, as contemplated by the will; and, on the other, with the 
statement of those in charge that, on account of complicated and 
much litigation, and on account of the fact that they have not 
been able to secure fair market values for their properties, and 
on account of the difficulties of properly establishing and opening 
the Home, they have not yet been able to comply with all of the 
terms of the will. It cannot be doubted but that Mr. Stratton's 
provision that these active properties be sold, and the income 
thereof invested in safe, interest-bearing securities, was a most 
wise and proper provision, since, as long as the estate is in- 
cumbered with managing succes-sfully these properties, it cannot 
give the time and attention required and intended for the proper 
conduct of the Home, and the full ownership and control of such 
properties, and the management of the same, would not be re- 
garded such safe and conservative investments as Mr. Stratton 
intended as a source of income for the establishment and main- 
tenance of the Home. 

In this situation — the trustees insisting that they are en- 
deavoring to sell these properties at a fair market value, that 
they are doing everything in their power to open up the Home — 
it seems to us that what is required at this time is not so much 
an action to compel the performance of what the trustees insist 
they are endeavoring in every possible manner to do, but rather 
a wise supervision and inspection of the various acts and doings 
of the trustees by the courts, the state officers being fully repre- 
sented by notice to the Governor, the Attorney General, and such 
other persons or bodies as might be considered desirable ; and if 
it should then appear that the trustees have become derelict in 
any of their duties, action should be taken forthwith to compel 
them to proceed, or remove them from office. And we would 
recommend, therefore, that in changing the by-laws of the Home 
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which we have already alluded to, ample provisions should be 
made, after consultation between the state authorities and the 
trustees, for the inspection and supervision by the state authori- 
ties, under the direction of the court, of the acts and doings of 
the trustees' with reference to the sale of the various properties 
and the opening of the Home, and in the event that the trustees 
should refuse to change their by-laws substantially to meet with 
this recommendation, we believe that the Governor should report 
the matter to the next legislature, and recommend the passage of 
a law to provide for the supervision and inspection herein set 
forth; and also suits should be begun forthwith requiring the 
trustees to proceed at once, or show cause for said delays. 

3. The state's interest, in case the bequest to "The Myron 
Stratton Home" should lapse, or be held to be void or illegal by 
any court of competent jurisdiction, as provided in section 13 of 
the by-laws. 

It will be recalled that item 13 provides that — 

"In the event of the lapse of the bequest of the residuum 
of my estate contained in sub-division 12 hereof [referring 
to The Myron Stratton Home], or in the event that said be- 
quest should be by final judgment or decree of any Court of 
competent jurisdiction held to be illegal or void, then and in 
that event T direct my said executors to pay over and deliver 
to the State of Colorado*** " 

all of the portion of the estate which should lapse or be held 
illegal or void, to be appropriated by the legislature to the sup- 
port of such charitable and benevolent institutions as are sup- 
ported at the expense of the state. 

This item contemplates the State *of Colorado taking over 
active charge of the residuum vf the estate in case of : 

First, a lapse of the bequest to "The Myron Stratton Home ;" 
Second, a decree by a court of competent jurisdction that 
the bequest is void or illegal. 

By the lapse of a bequest is meant — 

"A lapsed legacy or devise , is one which although 
good and capable of taking effect at the time when the will 
was made, and never revoked by the testator, fails to take 
effect by reason of something which has occurred between 
the time of the making of the will, and the time when the 
gift under the will would otherwise vest." 

And: 

"A testamentary gift is said to lapse when it fails by 
reason of the inabilitv or refusal of the beneficiarv to take 
it." 

40 Cyc, 1925. 
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If "The Myron Stratton Home" corporation had not been 
and could not be incorporated, or if by any reason of law it be- 
came impossible for that corporation to take over the properties 
of this estate, we would have a lapsed legacy of the Home, since 
the legatee — that is, the Home corporation — could not take over 
the gift. It also seems to be the law that there can be no lapse 
after the legacy or devise is once vested. 

40 Cyc, 1927. 

And in this case, as already pointed out, "The Myron Strat- 
ton Home" corporation was incorporated November 12, 1909, 
and on January 8, 1910, the trustees named in the will peti- 
tioned the District Court of El Paso County, praying that the 
property held by .the trustees should be by them turned ov.er 
to the "Myron Stratton Home" corporation. On January 3, 1910, 
the District Court entered an order finding that the incorpora- 
tion of "The Mvron Stratton Home" was in conformitv with the 
laws of the state and with the terms of the will, and approved, 
confirmed, and ratified the same, and ordered the trustees to 
pay over and convey to "The Myron Stratton Home" corporation 
all funds and property in their hands as such trustees. 

It thus appears that the legatee — to-wit, "The Myron Strat- 
ton Home" corporation — came into existence, and by order of 
court was recognized as such legatee, and the property of the 
estate turned over to it. It would seem, therefore, that the legacy 
to this Home has vested, except as to the amount of money still 
held by the executors to meet certain contingencies, and there 
would, therefore, be no ground for asserting the doctrine of a 
lapsed legacy in this case. 

No court of competent jurisdiction has ever declared that 
this legacy to the Home is void or illegal. We have been referred 
to certain authorities from which it is said it can be deduced 
that this legacy, as made under the terms and conditions of the 
will to "The Myron Stratton Home" corporation, is void, because 
the will in its provisions as to the same violates the rule against 
perpetuities. It is not necessary to enter into any exhaustive 
discussion as to that rule, and the authorities cited in support 
of it, since our Supreme Court has set the whole matter at rest 
in the case of Clayton vs. Hallett et al., 30 Colo., 231, in which 
the court, speaking through Mr. Justice Steele, holds that a 
bequest or devise to charity is not affected by the law applicable 
to perpetuities or the accumulation of income, but is to be 
given the most liberal construction, to the end that the wishes of 
the donor may be enforced; and, to give the exa^t language of 
the learned justice, we refer to the following excerpt, found on 
pages 247 and 248, as follows : 

"The following cases and the citations therein are de- 
cisive of one or more of the various questions involved in 
this controversy, and in them we find the following propo- 
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sitions fully sustained: That the statute of 43 Elizabeth, 
chapter 4, so far as it recognizes or indicates what are char- 
itable uses, and in so far as it gives validity to gifts for such 
uses, is in force in this country as a part of the common 
law, unless it has been expressly repealed. That the details 
of the statute, knd the remedies provided therein, are not 
applicable to our conditions or institutions and are not in 
force here. That, independently of that statute, the courts 
of this country have original, inherent jurisdiction over 
charitable gifts and trusts. That such jurisdiction was 
exercised by the courts of England prior to the enactment 
of the statute of Elizabeth. That in the exercise of this 
jurisdiction the courts will enforce such gifts in accordance 
. with the desires of the donor. That a gift for charitable 
purposes will not fail for want of a trustee. That such gifts 
are excepted from the rule against perpetuities and accumu- 
lation. That it is not necessary that the beneficiary or the 
trustees should be clothed with power or capacity to accept 
the gift at the time of the grant, but the intention of the 
donor will be executed if a capacity arises within a reasonable 
time thereafter. That a charitable gift will not fail because 
it favors a class of the population. That it is immaterial 
how indefinite or vague the subjects are, provided there is 
a discretionary power vested anywhere over the application 
of the donor's bounty. That where there exists the least 
circumstances from which to collect the testator's intention 
of anything else than an immediate devise to take effect 
in praesentiy then, if confined within legal limits, it is good 
as an executory devise." 

Clayton vs. Hallett et al., 30 Colo., 231, 247, 248. 

This case arose over the will of the late George W. Clayton, 
establishing the George W. Clayton College, in which the con- 
tention was set up that that provision of the will providing for 
the George W. Clayton College was void. The will was sustained, 
and the court announced, among other rules, the ones above set 
out. 

Considering the doctrines as established by our own Supreme 
Court and by the courts in other states in the country, that a 
bequest or devise to charity is to be given the most liberal con- 
struction, to the end that the wishes of the donor may be en- 
forced, and that they are favored in courts of equity and are con- 
strued as valid when possible, I am of opinion that an action 
brought to declare this bequest void or illegal would not be sus- 
tained. However, in connection with the history of this estate, 
I desire to call your attention to the report of the committee of 
investigation named by the Sixteenth General Assembly, in which 
the committee recommended that appropriate action be brought 
to determine the validity and legality of this bequest to the Home 
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corporation, which action has never been instituted, although 
more than five years have lapsed since the making of that report. 

We have not sought or intended to cast any accusation of 
wrongdoing against any of the trustees or executors of this es- 
tate. We have endeavored to state conditions as we found them, 
and we believe that, if the trustees will co-operate with the state 
authorities in the manner suggested herein, it will result in a 
better understanding between the public at large and those in 
charge of the estate, that there will be a certain and responsible 
supervision and inspection of the affairs of the estate, which 
should result in the carrying out of the terms of the wih at the 
earliest date possible, and in an efficient and capable manner, 
so that, as a result thereof, the aims and intentions of Mr. Strat- 
ton as to the disposition of his property shall be realized. No 
other disposition of this property should be contemplated or 
sanctioned, unless Mr. Stratton's will proves to be illegal and 
void, or absolutely incapable of fulfillment. 

Respectfully submitted, 

BENJAMIN GRIFFITH, 

Attorney General. 

CHARLES O'CONNOR, 
First Assistant Attorney General. 



(Opinion Book 6, p. 107.) 

November 9, 1912. 

To Acting Superintendent of the Colorado State Insane Asylum. 

By Mr. Stuart. 

The Board of Lunacy Commissioners has power to fix what is the reasonable 
capacity of the Colorado State Insane Asylum, and to refuse patients 
beyond the same. 



(Opinion Book 6, p. 192.) 

January 3, 1913. 

By Mr. Talbot. 

In re: Eight-Hour Law — When same takes eifect. 



Dear Sir — In reply to yours of recent date, I will say that 
the Eight-Hour Law is not available in pamphlet form for dis- 
tribution. 

It provides that "no female shall be employed in any manu- 
facturing, mechanical, or mercantile establishment, laundry, 
hotel, or restaurant in this state more than eight hours during 
any twenty-four hours of any one calendar day.'' 

The vote was canvassed on the 23rd day of December, 1912. 
The law takes effect "from and after the date of the official 
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declaration of the vote thereon by proclamation of the Governor, 
but not later than thirt}^ days after the vote has been canvassed." 

There has been no proclamation as yet by the Governor; 
so, at the latest, this law takes effect on January 22, which i9 
thirty days after the canvass of the vote. 

The punishment for a violation of this law may be by a fine 
of not less than fifty nor more than five hundred dollars, or by 
imprisonment in the county jail for not less than thirty days 
nor more than six months, or by both such fine and imprison- 
ment; and every day's violation of the provisions of this act 
shall constitute a separate offense. 

Trusting this fiilly answers your letter, I am 

Very truly yours, 

BENJAMIN GRIFFITH, 

Attorney General. 

By 
GEORGE D. TALBOT, 

Special Counsel. 
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